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(= JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 

In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 











vistiiaapanagiaaiainieiiieasss 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 
JULY 1945 NUMBER 270 


Contents 


Current Thought on Insurance Law PAGE 
Murder for Insurance Money Etheridge Jordan 387 


a the Agent’s Knowledge of Unsound Health 
J. L. Reynolds 391 


Air Meets wad Shows—Liability to the Spectator 
Kenneth R. Thompson 395 


U. S. Recovers for Hospitalization of Injured Soldier— 
United States of America v. Standard Oil Company 
of California 402 


Current Decisions on Insurance Law 


Automobile ...... ’ ean nary 417 
Fire and Casualty. Pine 427 
Life, Health and Accident , — . 432 
Negligence (Other than Automobile) . . . comets . 439 


Insurance Round Table 


“Missing in Action” and the Seven-Year Statute. In- 
surance Premium Taxes Summarized.............. 407 


What the Courts Are Doing 


Arrest for Reckless Driving and Civil dees How 
Not to Bake a Cake 


Who’s Who in This Issue 


Index for This Issue 





Published monthly by Commerce Clearing House, Inc., 214 N. Michigan 
Ave., Chicago 1, Illinois. Subscription price: $10 per year; single copies, 
price $1. Entered as second-class matter November 3, 1943, at the Post 
Office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1945, 
by Commerce Clearing House, Inc. All rights reserved. Printed in U. S. A. 








COMMERCE) CLEARING HopsE; Ing, 


e There are individual units of the 
CCH INSURANCE LAW REPORTS for 
the insurance spheres of widest 
interest. 


Each selective unit covers the new 
decisions from all higher jurisdictions 
in its own particular province. 


For selective reporting of new 
insurance cases, to get the latest 
decision first, depend upon this dif- 
ferent, faster, insurance law reporter. 


PUBLISHERS OF TOPICAL LAW REPORTS 


New YORK 1 


CHICAGO 1 WASHINGTON 4 
Empire STATE BLOG. 214 N. MICHIGAN AVE, MUNSEY BLDG. 








his 
set 
ins 
fel 
Th 
toc 


Jur 


Lu 
the 
tiot 
am 
sta 
pa} 
Co 
rec 
Th 
on 

dec 
tric 
par 
Co 
(1) 

tior 
pol! 
(2) 

duc 
cor: 


“A 
Th 
trai 
tive 
pol 


Lin 
u, 
foll 


The 
vag 
and 
con 
tha’ 
are 
cau 
son 
bec: 
one 
of 

per 


aga 
the 
ma 





i 
i 
‘ 
i 
' 
‘ 





XUM 


Murder for Insurance Money 


by ETHERIDGE JORDAN 


i ine PRINCIPLE of public policy that 
no one shall be allowed to benefit from 
his own wrong has brought about a well- 
settled rule that a beneficiary cannot recover 
insurance proceeds when he murders or 
feloniously causes the death of the insured. 
There is an abundance of reported cases 
too numerous to cite here. See 29 American 
Jurisprudence 979 and annotations. 


A recent case in point is Home Beneficial 
Association v. White, reported in 9 CCH 
Lire Cases 506. In this case John White, 
the insured, was stabbed to death inten- 
tionally by another. His policy limited the 
amount of insurance under such circum- 
stances to one-third the amount otherwise 
payable. The case arose in Davidson 
County, Tennessee, and the court permitted 
recovery of the face of the policy of $220. 
The case was appealed to the Circuit Court 
on stipulation of facts and the lower court’s 
decision was affirmed. A motion for new 
trial was overruled and the insurance com- 
pany perfected its appeal to the Supreme 
Court, making two assignments of error: 
(1) The Circuit Court erred in holding a limita- 
tion of liability unreasonable and against public 
policy, and 

(2) The Circuit Court erred in refusing to re- 
duce the judgment from $220 to $73.33 in ac- 
cordance with the provisions of that limitation. 


“Against Public Policy” 


The court recognized the fact that a con- 
tract may or may not be held void as viola- 
tive of public policy. In defining public 
policy, it cited the case of Twin City Pipe 
Line Co. v. Harding Glass Company, 283 
U. S. 353, 356-357, 75 L. Ed. 1112, 1116 as 


follows: 


The meaning of the phrase ‘‘public policy’’ is 
vague and variable; courts have not defined it 
and there is no fixed rule to determine what 
contracts are repugnant to it. The principle 
that contracts in contravention of public policy 
are not enforceable, should be applied with 
caution and only in cases plainly within the rea- 
sons on which that doctrine rests. It is only 
because of the dominant public interest that 
one who, like respondent, has had the benefit 
of performance by the other party, will be 
permitted to avoid his own promise. 


Examples of contracts which were void as 
against public policy were referred to by 
the court as contracts in consideration of 
marriage and marriage brokerage contracts, 
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See “Who’s Who in This Issue,’’ 
page 446 
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and also contracts which have as a considera- 
tion the election to public office. 


In the White case, it might plausibly be 
argued that if a higher price were paid for 
death by a criminal act, there would be an 
inducement to crime, and so such a contract 
would be against public policy or public 
interest. However, where the contrary is 
true and a lesser amount is paid for the 
criminal act, the court could see no objec- 
tion to it as being against public policy and 
held that the limitation is wholly within 
the sphere of legitimate private contract. 
The assignment of errors was, therefore, 
sustained and the case reversed and re- 
manded for the entry of a judgment in con- 
formity with the Supreme Court’s opinion. 
It is not necessary, to successfully defeat 
the rights of the beneficiary, to show that 
the purpose was to obtain the proceeds of 
the policy. It is only sufficient to show that 
the killing was the intentional and wrong- 
ful act of the beneficiary (70 A. L. R. 1541, 
91 A. L. R. 1486). 
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Killing in Self-Defense 


The law has relaxed this rule where the 
killing of the insured was done in lawful 
defense and allowed the beneficiary to re- 
cover under such circumstances. 70 A. L. R. 
1541. The case of Southern Life and Health 
Insurance Co. v. Mack, decided on appeal and 
reported in 9 CCH Lire CaAsgs 811, involved 
the killing of the insured by his paramour 
and her claim for proceeds of the insurance 
as beneficiary on the grounds that the killing 
was in self-defense. The company deposited 
the policy proceeds into court and the bene- 
ficiary, the insured’s widow and daughter 
were impleaded. The court recognized the 
contention of the legal heirs that Daisy 
Mack, the named beneficiary, is disqualified 
under the well-settled rule of law in Louisi- 
ana and other states to the effect that a 
beneficiary cannot recover for the felonious 
killing of the insured. It cited the Louisiana 
case of American National Insurance Com- 
pany v. Shaddinger, decided by the New 
Orleans Supreme Court a short time earlier 
on January 3, 1944. However, the court 
recognized the rule of law that if the killing 
is justified and done in self-defense, the 
beneficiary may recover, and cited the case 
of National Insurance Company v, Turner, 
170 So. 646. 


There were no witnesses to the killing except 
Daisy Mack and a blind man who testified 
that the killing was not done in self-defense, 
that there was no long argument and 
struggle. After weighing the testimony, the 
court rendered its verdict, affirming the deci- 
sion of the lower court which held for the 
legal heirs. 


Insane Slayer 


Likewise, there is no forfeiture in a life 
insurance policy where the beneficiary at the 
time of the death was insane, although the 
killing occurred under such circumstances 
that it would have been murder if the in- 
sured had been sane. Holdon v. Ancient 
Order, U. W., 159 Ill. 619, 43 N. E. 772, 31 
ks ee Cs GF. 


In some jurisdictions statutes have been en- 
acted prohibiting the beneficiary from re- 
covering for the felonious death of the in- 
sured. However, where such a statute is 
construed as providing that a conviction for 
the murder of the insured shall be conclu- 
sive as to the status of the beneficiary, it 
does not abrogate the general common-law 
rule heretofore noted. The common-law 
rule will prevent recovery by the beneficiary 
even though a conviction is not established 
within the terms of the statute. Smith v. 
Todd, 155 S. C. 323, 152 S. E. 506, 70 A. L. R. 
1529. It is likewise clear that an assignee 
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of a life insurance policy or the admin- 
istrator of a beneficiary of a life insurance 
policy cannot recover where death occurred 
at the hands of the beneficiary. Mutual Life 
Insurance Co. v. Armstrong, 117 U. S. 591, 
29 L. Ed. 997, 6 S. Ct. 877, and Smith v. 
Todd, cited above. It is generally held that 
although the beneficiary’s right to recover in 
such cases is denied, the company is still 
liable to pay the proceeds of the policy to 
the insured’s estate. Annotations, 29 Amer- 
ican Jurisprudence 981. While recovery has 
been denied where such a beneficiary is the 
sole heir of the insured, it has also been 
held no defense against an action in behalf 
of the estate of the insured to recover on 
the policy that the beneficiary may benefit 
indirectly by his act of killing the insured, 
by way of an inheritable share of the estate. 
Annotations, 91 A. L. R. 1489. 


Incontestable Clauses 


Many life insurance policies now contain 
provisions making the policies incontestable. 
There are two general kinds of incontestable 
clauses, one providing for incontestability 
from date, and the other providing that the 
policy shall be incontestable after a specified 
period, which is from one to two years. 
Such clauses are favored in the law, and 
several states have enacted statutes making 
such provisions a compulsory part of policies 
issued in those states. 


In the case of Austin v. United States of 
America, decided in the U. S. Circuit Court 
of Appeals, 7th Circuit, on an appeal from 
the United States District Court, Eastern 
District of Illinois, and reported in 6 CCH 
Lire Cases 1111, the facts involved murder 
of the insured by a beneficiary, and an at- 
tempt to collect the proceeds of a war risk 
policy as opposed to the personal repre- 
sentatives of the insured. The government 
acknowledged liability for the proceeds of 
the policy but stated that the plaintiff was 
not entitled to the proceeds because of her 
conviction for:the murder of the insured. 
She contended that she was unjustly con- 
victed, even though her conviction and judg- 
ment were affirmed on appeal. She further 
contended that she was entitled to the pro- 
ceeds without regard to the conviction. The 
court in the Austin case answered the argu- 
ment of the plaintiff that a judgment in a 
criminal proceeding cannot be read in evi- 
dence in a civil action by stating that the 
rule of exclusion of such judgments, as evi- 
denced in civil cases involving the same 
facts, has been relaxed by some courts. 
This conclusion was reached in the cases of 
New York Life Insurance Co. v. Murdaugh 
94 F. (2d) 104, Schindler v. Royal Insurance 
Company, 258 N. Y. 310, 179 N. E. 711, 
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Fidelity Phoenix Fire Insurance Co. v. 
Murphy, 226 Ala. 226, 146 So. 387. Similar 
decisions were reached in the cases of Eagle, 
Star, etc. v. Heller, 149 Va. 82, 140 S. E. 314, 
and Diamond v. New York Life Insurance 
Company, 50 F. (2d) 884, in which latter case 
Judge Evans said: 


The decision in Burt v, Union Central Life In- 
surance Co., 187 U. S. 362, settles the question 
‘ . The question of the admissibility of this 
judgment and the verdict upon which it was 
based was squarely presented and decided. 


She finally contended that the fact that she 
was convicted of the murder of the insured 
did not furnish the government with suffi- 
cient grounds on which to deny her recovery 
and based her contention on the incontest- 
able clause in the policy. She contended 
further that it was not in violation of public 
policy. It is a well-established rule that pay- 
ment of proceeds of an insurance policy 
to the murderer of an insured is against 
public policy. New York, etc. v. Armstrong, 
117 U. S. 591; Illinois Bankers, etc. v. Collins, 
341 Ill. 548; Filmore v. Metropolitan, etc., 82 
Ohio St. 208, 92 N. E. 26; Equitable, etc. v. 
Weightman, 61 Okla. 106, 160 Pac. 629; 
Schmidt v. Northern, etc., 112 Iowa 41, 83 
N. W. 800; Kascoutas v. Federal, etc., 189 
La. 889, 179 N. W. 133; Johnson v. Metro- 
politan, etc., 100 S. E. 865; Metropolitan, etc. 
v. Shane, 98 Ark. 132, 135 S. W. 836; Ander- 
son uv, Life, etc., 152 N. C. 1, 67 S. E. 53; 
Slocum v. Metropolitan, etc., 245 Mass. 565, 
139 N. E. 816; and Cooley and Vance. 


In the Weightman case the beneficiary 
murdered the insured and the policy was 
incontestable except for suicide. However, 
the court held that in murdering the insured, 
she had forfeited the right to the proceeds 
of the policy. The court said in part: 


When one person becomes the beneficiary of the 
contract of others, such beneficiary is an implied 
party to the agreement. Before he may accept 
the benefits of the contract he must accept all 
of its implied, as well as expressed, obliga- 
tions, . . , It is our conception of the law that, 
when she accepted the position of the beneficiary 
in the life insurance of Thomas J. Gentry, the 
law infused into the contract, as an essential 
part of it, an implied obligation upon her part 
that she would respect the intentions of the 
contract. The very strongest implied inhibi- 
tion of the law was that she should not mature 
the benefit by her own criminal act. Every 
moment of the life of the contract, obedience 
to this inhibition was her obligation. When 
she criminally destroyed the life of her hus- 
band, she violated every intent of the contract. 
She abandoned the contract, and cannot claim 
its benefits. 


Policy Not Void 


The federal court, in the Austin case, said 
that the fact that public policy prevents the 
payment of insurance benefits to the mur- 





derer does not void the policy. The liability 
of the insurer still exists. Therefore the 
court awarded the proceeds to the personal 
representative of Austin, thus affirming the 
decision of the District Court. 


In the Alabama case of Protective Life In- 
surance Company v. Linson, reported at 9 
CCH Lire Cases 961, the policy contained 
an incontestable clause reading as follows: 
“This policy shall be incontestable one year 
from its date of issue, except for non- 
payment of premiums.” 


The court had before it the issue of whether 
or not the beneficiary in the policy could 
recover proceeds of the insurance after 
feloniously bringing about the death of the 
insured. She had been indicted, tried and 
convicted of manslaughter in the first 
degree and was then serving sentence in the 
penitentiary for the crime. In support of 
its position that the beneficiary who killed 
the insured should not recover under the 
policy, the Alabama Supreme Court justices 
cited numerous cases. The decisions of the 
various courts can adequately be summed 
up in the following quotations: 

It would be a reproach to the jurisprudence 
of the County if one could recover insurance 
money payable on the death of the party whose 
life he had feloniously taken. As well might 
he recover insurance money upon a building 
that had been willfully fired. New York Mutual 
Life Ins, Co. v, Armstrong, 117 U. S. 591, 600, 
6S. Ct. 877, 881, 29 L. Ed, 997. 

The fact that public policy prevents payment 
of the insurance benefit to the murderer does 
not void the insurance policy; the liability of 
the insurer is just the same when death is the 
result of murder as when it is produced by 
any other cause, and if there is any person who 
has a right to the benefits of the policy, his 
rights will be enforced. Austin v. United 
States, 125 F. (2d) 816, 820, and 8 CCH LIFE 
CASES 595. 


“Void Ab Initio” 


The case of National Life and Accident In- 
surance Company v. Martin decided by the 
Court of Appeals of Tennessee, Western 
District, and reported in 2 CCH Lire CASsEs 
66, involved the purchase of life insurance 
by the insured’s employer, and the murder 
ot the insured after the policy became in- 
contestable. The employer claimed the 
proceeds as assignee of the policy as op- 
posed to the administratrix, who was the 
wife of the deceased. James O. Martin 
employed Oliver James George and induced 
him to apply for $5,000 life insurance and 
make Martin the beneficiary. Martin was 
to pay the premiums. The company de- 
clined to issue the policy with Martin as 
beneficiary, due to the absence of an insur- 
able interest on the life of George. The 
policy was later issued, made payable to 
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the estate of George, and then assigned to 
Martin. 


In its brief the complainant company cited 
numerous authorities supporting its conten- 
tion that the incontestable clause did not 
preclude it from relying on the defense 
that the policy contract involved was 
against public policy, and thus void ab initio. 
It cited the cases of Charbonnier v. Chicago 
National Life Insurance Co., 226 Ill. App. 
412; Rawley v. Aetna Life Insurance Co., 291 
Ill. 28; Guardian Mutual Life Insurance Co. 
v. Hogan, 80 Ill. 35; Colgrove v. Lowe, 343 
Ill. 360; Dressen v. Metropolitan Life Insur- 
ance Co., 195 Ill. App. 292, and others. 


The appellee relied upon the case of Hender- 
son v. Life Insurance Company, 179 S. E. 680, 


in which the court said: 


The plaintiff takes the position that even if 
the policies in question were procured by the 
said James R. Thomas with the predetermined 
intent of killing the insured and thus receive 
the proceeds of the contract and even if the 
said James R, Thomas did not have an insurable 
interest in the life of said Maxie Thomas, that 
the policies have been validated by the passing 
of the contestable period, and that no contest 
can now be made thereunder by the insurer. 
The court is not inclined to concur in this rea- 
soning. While it is generally stated by the 
courts and text writers that an insurer is pre- 
cluded from contesting a policy after the period 
of contestability has expired, on any grounds 
not excepted therein, it must also be remem- 
bered that there is another equally well estab- 
lished principle of law,—that a court will not 
lend its aid to enforce a contract void as against 
public policy. Whenever these principles be- 
come opposed, the interest of society requires 
that the latter doctrine shall prevail. 
Conceding the facts stated in the answers to 
be true, as we must, the court must inevitably 
hold that the contracts were void, at their in- 
ception. This being true, no subsequent event 
could but vitalize the contracts, not even the 
solemn agreement of the parties themselves, 


In all the cases referred to and cited, it was 
argued that contracts that are void from the 
beginning as being against public policy are 
not enforceable, even though the parties to 
the contract mutually agree to the incon- 
testability clause. There were other cases 
cited holding that a recbvery may be had 
on a wagering contract by the estate of the 
insured, and that only the wagering assignee 
is denied a recovery. 


“Incontestable” Defined 


In deciding the Martin case, the court had 
before it for consideration the effect of such 
contracts under the Tennessee statute re- 
quiring insurance companies to incorporate 
in their contracts a provision that the con- 
tract shall be incontestable after a period 
of two years from date of issuance, except 
for non-payment of premiums. The court 
stated that the effect of this statute was 
decided in the earlier case of Columbian 
Mutual Life Insurance Company when it held 
that the policy became incontestable after 
two years for any reason except non- 
payment of premium. In that case the court 
cited with approval the case of Bojacki v. 
Great Western Life Insurance Co., 253 Mich. 
253, 234 N. W. 865, in which the identical 
question was presented. The Michigan court 
held that the term “incontestable” covers all 
grounds of contest not specifically excepted. 
The court further stated that the statute 
condones no fraud but merely operates in 
the nature of a statute of limitations. 


The Tennessee court in the Martin case en- 
tered a judgment for Leila George, as the 
administratrix of the estate of Oliver James 
George, for an aggregate of $10,000, includ- 
ing double indemnity. In doing so, it con- 
strued the Tennessee incontestable statute 
as did the Michigan court in its case. 


Conclusion 


There is very little, if any, doubt that a 
beneficiary who brings about the death of 
the insured cannot benefit from the wrong 
out of the insurance proceeds. Public policy 
has guided those decisions. However, the 
judges have made certain exceptions when 
it is shown that the killing was in self- 
defense or the beneficiary was insane when 
killing the insured. Thus, society recog- 
nizes that its citizens have the right of self- 
protection and that a person should not be 
penalized for the unintendedl acts flowing 
from an insane mind. 


The common-law rule is consistently fol- 
lowed even though the policy has entered 
an incontestable period and even where a 
statute prohibits recovery by a beneficiary 
whether there is a conviction or not. Public 
policy and sentiment constitute a dominant 
force in the United States. 


ri 


Judges and Bakers 


“For a state to lavish its money and judicial talent on the appellate courts and 
man the ‘inferior’ courts with anybody it can get at an inferior salary is about 
the same thing as for a bakery to employ an expert baker exclusively for wedding 
cakes, and let the janitor and odd job man bake the bread.”—Journal of the 


American Judicature Society, April 1945, 
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Some fundamentals— 


Imputing the Agent’s Knowledge 
of Unsound Health 


by J. L. REYNOLDS 


NDUSTRIAL insurance | 

policies usually contain 
a provision that if the in- 
sured is not in sound 
health at the time of the 
delivery of the contract, 
then there will be no lia- 
bility on the part of the 
insurer or the limit of the 
liability will be a return 
of the premiums paid. 
The insertion of this pro- 
vision in the policy has 
always given rise to liti 
gation. This is true by 
reason of the fact that the 
soliciting agent in his ef- 
fort to increase his vol- 
ume of ‘business and to 
thereby increase his earn- —— 
ings is not careful in his 
inspection of the physical . 
appearance and condition of his prospec- 
tive patron. These policies are usually is- 
sued by the insurer without medical exami- 
nation and solely upon a written application. 
This application usually contains a number 
of questions to be answered by the insured 
relative to his past and present condition 
of health and is signed by the applicant. 
Usually the agent reads these questions 
to the applicant and himself writes in the 
answers. In this process the agent fre- 
quently gets a great deal of information 
that is not written into the application or 
an unscrupulous agent may not insert 
therein the truthful answers of the appli- 
cant. Hence a true picture of the appli- 
cant’s previous and present condition of 
health is not submitted to the insurer 
through its agent. Insurance companies 
have therefore found it necessary to insert 
a clause in the contract to the effect that 
no agent has authority to change the pol- 
icy or to waive any of its provisions and 
that no change in the contract would be 
valid unless approved by an executive offi- 
cer of the insurer company and such ap- 
proval endorsed on the policy. 


exceptions to 
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FTER A REVIEW of the 
fundamental principles in- 
| volved in litigation concerning 
the “Sound Health” clause, the 
author discusses the important 
the rule that 
knowledge of the agent will be | causes of death. 
imputed to the insurer, and dis- 
cusses in particular the recent 
important case of DeFord v. 
| The National Life & Accident 
Ins. Co. (10 CCH Life Cases 
155, 555), decided by the Tennes- 
see Supreme Court, in which the 
author was counsel for the suc- 

cessful insurer-defendant. 
—The Editor. 
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The death of the insured 
results in a presentation 
to the insurer of a death 
claim executed by the 
beneficiary together with 
a statement of the attend- 
ing physician as to the 
These 
instruments may contain 
important information con- 
cerning the condition of 
health of the insured at 
the time of the issuance 
and delivery of the con- 
tract. Then for the first 
time the insurer learns 
that the insured at that 
time was infected with 
some disease dangerous 
to the health or the life 
of the insured which ma- 
terially affected the risk 
of loss to the insurer. The company dis- 
covers that it has been imposed upon by 
the insured or by its agent or by both. 


Pleadings and Burden of Proof 


When such a controversy reaches the 
courts, the insurer, in response to the alle- 
gations of plaintiff’s pleadings, by proper 
pleas sets up the “sound health” provisions 
of the policy as a defense to the suit. If 
these pleas appear dangerous to the cause 
of the plaintiff, he then files a replication 
setting up that if the insured was not in 
sound health at the time of the delivery of 
the policy, his condition of health was ver- 
bally made known to the agent of the in- 
surer and that the agent did not write into 
the application the truthful answers to 
questions propounded to the applicant; 
that such knowledge on the part of the 
agent was imputable to his principal and 
hence the insurer waived the “sound health” 
provision of the contract and is estopped 
to set up this defense to the suit. Issue is 
then joined on this replication. 

On this state of the pleadings the burden 
rests upon the insurer to prove that the 
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health at the 


insured was not in sound 
time of the issuance of the policy, and like- 


wise the burden rests heavily upon the 
plaintiff to show the waiver upon the part 
of the company. 

In the first instance the company proves 
the condition and its breach. It usually 
sets up that the application contains mis- 
representations as to the applicant’s then 
or former state of health and that at that 
time the insured was suffering from some 
disease dangerous to his health or life. 


Types of Cases 


The authorities usually draw a distinction 
between those cases involving fraud only, 
those cases involving fraud and material 
misrepresentation which increase the risk 
of loss, and those cases in which there is 
no fraud or actual intent to deceive but in 
which there are misrepresentations which 
are material to the risk of loss. The courts 
have repeatedly held that where there are 
misrepresentations which increase the risk 
of loss, it becomes then a question of law 
for the court to decide whether or not the 
misrepresentations were material. (National 
Life & Accident Ins. Co. v. Lewis, 89 S. W. 
(2d) 898.) Once it is established that there 
were misrepresentations and that these in- 
creased the risk of loss, then unless waiver 
and estoppel are set up in the pleadings and 
sustained by the proof, the policy is void 
and there is no liability except the return of 
premiums paid. 

The courts of all jurisdictions have held 
that the “sound health” provisions of the 
policy are valid and binding, covering those 
cases in which both the insurer and insured 
are innocent and are not aware of the in- 
sured’s true condition. (146 Tenn. 589; 26 
A. L. R. 1270; 18 Tenn. App. 79; 89 S. W. 
(2d) 898.) 


Waiver and Estoppel 


“Representations, warranties and conditions 
in connection with life, health and accident 
risks may be waived by the insurer, or, to 
state the same proposition in different lan- 
guage, the insurer may become estopped 
to set up the falsity of representations and 
the breach of conditions of warranties.” 
Couch on Insurance, Vol. 4, page 3004; 37 
C. J. 405-6; 11 Tennessee Appeals 415; 89 
S. W. (2d) 902. 


“The doctrine of waiver as asserted against 
Insurance Companies to avoid the strict 
enforcement of conditions contained in 
their policies is only another name for the 
doctrine of estoppel. It can only be in- 
voked where the conduct of the companies 
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has been such as to induce action in reli- 
ance upon it and where it would operate as 
a fraud upon the assured if they were after- 
wards allowed to disavow their conduct and 
enforce the conditions. To a just applica- 
tion of this doctrine it is essential that the 
Company sought to be estopped from de- 
nying the waiver claimed should be apprised 
of all of the facts of those which create 
the forfeiture and of those which will nec- 
essarily influence its judgment in consenting 
to waive it.” Globe Mutual Life Insurance 
Co. of N. Y. v. Wolff, Exr., 95 U. S. 326, 333; 
National Life & Accident Ins. Co. v. Lewis, 
89 S. W. (2d) 898, 907. 


Requisites for Waiver 


It will be seen then that the plaintiff relying 
upon a waiver must then prove it “by evi- 
dence that does not leave the matter doubt- 
ful or uncertain.” This text in 67 C. J., 
page 309, is supported by many cases cited. 
Waiver, resting as it does on “the inten- 
tional relinquishment of a known right,” 29 
American & English Encyclopedia 1091, 
both full knowledge of all material facts 
and circumstances and the intention to 
waive the right must be clearly established. 
In the interesting case cited in the Ameri- 
can & English Encyclopedia quoted above, 
1 Head (Tennessee) 51, the court said: “It 
must be clearly established, however, that 
the party had full knowledge of his rights 
in respect to the matter on which the waiver 
is predicated; for, if ignorant thereof, no 
intention to waive anything can be implied,” 
and there must be knowledge. “Mere notice 
of facts that if followed up by inquiry would 
have led to information is insufficient.” 67 
Cc. J. ei. 

The essential requisites of waiver are well 
stated in 27 R. C. L., page 908. “Requisites 
to constitute a waiver within the definitions 
already given: it is essential that there be 
(1) an existing right, benefit or advantage 
(2) a knowledge actual or constructive, of 
its existence, and an intention to relinquish 
it. No man can be bound by a waiver of 
his rights unless such waiver is distinctly 
made, with full knowledge of the rights 
which he intends to waive; and the fact 
that he knows his rights and intends to 
waive them, must plainly appear. A waiver 
may be express or implied but in the ab- 
sence of an express agreement a waiver will 
not be presumed or implied contrary to the 
intention of the party whose rights would 
be injuriously affected thereby unless by 
his conduct the opposite party has been 
misled to his prejudice into the honest be- 
lief that such a waiver was intended or 
consented to.” Many cases are cited. 
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Implied Knowledge Acquired from Agent 


Frequently the plaintiff, relying upon his 
replication of waiver relies not upon actual 
knowledge of the insurance company prin- 
cipal under the contract sued upon, but 
upon implied knowledge acquired by its 
agent soliciting the business and writing 
the application. And the weight of author- 
ity, on this question, is stated in the rule: 
“The knowledge of an agent as to a mate- 
rial fact bearing upon a contract which he 
is employed to solicit or negotiate on behalf 
of his principal is imputable to the princi- 
pal.” 25 Am. Rep. 780. 143 Tennessee 562; 
52 L. R. A. 665; 64 L. R. A. 451; 105 Am. 
St. Rep. 916. 


In all cases where the soliciting agent of 
the insurer acquires information directly 
from the insured or his family when the 
application is written, that shows that the 
applicant is then suffering or has suffered 
from some dangerous or malignant disease, 
and does not transmit the information to 
his principal, the above rule is invoked. 


Arbitrary Rule Unjust 


An arbitrary application of this rule, how- 
ever, is frequently harsh and unjust. If 
this rule in insurance cases is to be enforced 
without exception, then the “sound health 
clause” can be made ineffectual by over- 
powering even an honest solicitor with un- 
scrupulous witnesses to testify that such 
agent was advised that the applicant had 
tuberculosis, cancer, syphilis, Hodgkin’s 
disease or some other deadly malady and 
thereby place the company at their mercy. 
The company in such circumstances is with- 
out means to protect itself. Hence there 
is a tendency on the part of the courts 
to soften or modify the strict application 
of this rule in individual cases. 

In this enlightened day everyone has some 
practical knowledge of insurance. Every- 
one knows as a matter of fact that a policy 
will not be issued on the life of one in- 
fected with tuberculosis, cancer, kidney 
disease, syphilis, heart disease and other 
deadly ailments, and that if the solicitor 
or agent gave his principal company such 
information, it would decline the risk and 
would not issue the policy. Where the proof 
shows that such knowledge was not, in 
fact, divulged to the company, there un- 
doubtedly would arise a clear presumption 
that the agent would not transmit his 
knowledge to his principal and the applicant 
was a party to the fraud practiced on the 
company. In fact it has been held by the 
courts that where the insured or his bene- 
ficiary knew of the applicant’s condition 
and although he or they conveyed this in- 
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formation to the agent, knowing or believing 
that the agent would not transmit the in- 
formation to the principal, it would be the 
insured’s duty under a binding contract to 
divulge the true situation to the principal 
or return the contract. 


The Exception to the Rule 


The exception to the general rule is laid 
down in 3 C. J. S. 196 as follows: 


The rule that notice to an agent is notice to 
the principal is not one of universal application 
and it does not apply where the circumstances 
are such as to raise a clear presumption that 
the agent will not transmit his knowledge to 
his principal. 


In 2 Am. Jur. 286 and also in Insurance 
Company v. King, 137 Tenn. 685, the rule of 
imputed knowledge is stated: “The principal 
is chargeable with, and is bound by, the 
knowledge of, or notice to, his agent re- 
ceived while the agent is acting within the 
scope of his authority and which is in 
reference to a matter over which his au- 
thority extends.” 

While the general rule is as above stated, 
there are equally well recognized excep- 
tions and limitations. In 2 American Juris- 
prudence 291 the text proceeds: 

Moreover, as the rule is intended to protect 
those who exercise good faith and not as a 
shield for unfair dealing or to enable third 
persons to use the agent to further their own 
frauds upon the principal, it will not apply in 
favor of one acquainted with circumstances 
plainly indicating that the agent would not 
advise his principal, as where the agent is 
known to be acting adversely to the principal, 
or where the third person seeking to charge 
the principal is in collusion with the agent. 


The Agent's Interest to Conceal 


The dictates of justice have injected into 
the rule of imputed knowledge, this excep- 
tion which is expressed in a headnote of 
the opinion of the Supreme Court of the 
United States in Mutual Life Insurance 
Company v. Hilton Green, 241 U. S. 613, 60 
L. Ed. 1202. The same exception to the 
rule is stated in Mechem’s Agency (2d Ed.), 
Section 1815. In the case of American 
National Bank v. Miller, 185 F. 338, the ex- 
ception is stated thus: “The rule imputing 
to the principal notice to the agent does not 
apply when it was to the interest of the 
agent to conceal the fact or information.” 
This rule is followed in Anderson v. Missouri 
State Life Ins. Co., 69 F. (2d) 794, where it 
was held that an agent will not be 
presumed to communicate to his principal 
information which it is to his interest to 
conceal. The same rule is announced in 
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Ohio Millers Mutual Ins. Co. v. Artesia State 
Bank, 39 F. (2d) 400, in 73 So. 792, and in 
Bacot v. South Carolina Loan & Trust Co. 
127 S. E. 562. 


The DeFord Case 


The most recent case involving this ques- 
tion is DeFord v. The National Life & Acci- 
dent Insurance Co., to be reported eventually 
in 181 Tennessee Reports. [10 CCH Life 
Cases 155; 10 CCH Life Cases 555.] Just 
prior to the application for and issuance 
of the policy, the insured had been taking 
treatments for syphilis and a resulting heart 
ailment. The application was taken by a 
soliciting agent who wrote the answers of 
the applicant. These applications, upon 
which the two policies were issued, showed 
that the applicant had never suffered with 
heart disease, syphilis, kidney disease or 
other dangerous ailments. However, the 
beneficiary, wife of the insured, and a 
neighbor woman friend testified that they 
were present when the applications were 
written and that they heard the insured 
tell the agent that he knew he could not 
get insurance because he had bad blood 
and heart disease. There was some proof 
that this agent on one or two occasions 
had taken the applicant to the clinic for 
treatment. All of this was denied by the 
agent. Cross examination of the agent 
showed that he received some $21 as com- 
mission for writing these policies. The 
medical testimony showed that the insured 


died of a heart attack and that for some 
four years had been treated for syphilis 
and heart disease at a local hospital. The 
company relied upon the “sound health 
provision” of the policy. The plaintiff relied 
upon waiver and the insurance company 
relied in reply upon the provision of the 
policy that “the agent could not waive the 
terms of the policy and no‘change could 
be made except by an indorsement executed 
by the President or Secretary of the Com- 
pany”. The “sound health” provision was 
sustained by both the trial and appellate 
courts, and on the waiver the Supreme 
Court of Tennessee in a very lengthy and 
exhaustive opinion dealt with this rule of 
waiver and exception to the rule. The 
opinion reviewed all of the leading author- 
ities and in reversing and dismissing the 
case said: 

So that we have here a case in which, not only 
was the rule (of waiver and estoppel) not appli- 
cable, which imputes the knowledge of the 
agent to his principal but in which the insured 
was chargeable with knowledge that the au- 
thority of this agent to waive the conditions of 
the policy was denied by the express terms of 
the contract . . . conceding his (the agent's) 
knowledge of the applicant’s unsound health the 
Company was not bound thereby. 


It will, therefore, be seen that the practi- 
tioner in the preparation of his case will 
do well, when confronted with a rule of 
law that seems to endanger his lawsuit, to 
so present his proof as to bring himself 
within the exception to the rule. 
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A Lawyer's Word Is His Client’s Word 


Where counsel for the plaintiff, in a pre-trial conference, following which a pre- 
trial order was made, admits that there was only one theory on which liability 
in a tort action could be maintained, the admission may not be repudiated by new 
counsel for the plaintiff, after a trial has resulted in a verdict adverse to the plaintiff. 
So rules the Federal District Court for Oregon, in the case of King v. Edward Hines 
Lumber Co., April 24, 1945. The Court said that able attorneys attended the 
pre-trial conference, and they were familiar with the Court’s practice with respect 
to pre-trial conferences. The order made was definite, was drawn by the attor- 
neys, themselves, sybmitted to the court, and signed by the judge, and by 
attorneys for each side. If no reliance may be made upon admissions of counsel 
in pre-trial conferences, that procedure has no validity. The court must be able 
to trust counsel’s knowledge of the law and the facts. 


“An admission by counsel in open court, made part of the judicial record and 
used as a foundation for a judgment, is the most solemn and binding act. No 
matter what the circumstances were, the fact admitted of record binds the parties 
and the privies. No matter what the legal rights of the client were, the attorney 
in a civil case can destroy them all by admissions made in the record, Otherwise, 
we turn our face against the whole course of history as to judicial proceedings 
exemplified by the common recoveries of the early common law which were 
founded upon the solemn admissions of facts which before their entry were ficti- 
tious. On modern times the consent decree of the court is given absolute effect.” 
—Fee, J. in King v. Edward Hines Lumber Co., April 24, 1945. 
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AIR MEETS AND SHOWS 
Liability to the Spectator 


by KENNETH R. THOMPSON 


‘HORTLY after World War II we may 
\) expect many aviation exhibitions and air 
meets. We may take pleasure in witnessing 
in peacetime the skill that was used by our 
aviators in getting their results. After 
World War I, there was many a flying 
circus in the country giving exhibitions and 
demonstrations. Some of the pilots who 
skillfully operated their planes called them 
“crates”. These machines would look almost 
like toys alongside our modern long-range 
bombers and massive cargo planes. Acci- 
dents and collisions that will happen will 
cause us to look into the cases that have been 
adjudicated. 


Mid-Air Collisions 


In automobile collision cases, especially at 
intersections where the views of the drivers 
might have been obstructed by buildings or 
trees, we often hear the excuse after the 
collision: “I didn’t see him until it was too 
late.” It is rather surprising to find the 
same thing being said by a pilot after a mid- 
air crash, yet this is often the case arising 
out of low-sequence maneuvers, which have 
the tendency to cause the pilot to divide his 
attention for considerable lengths of time 
between reference points on the ground and 
his instrument panel. There were about 30 
mid-air collisions in 1943. Two-thirds of 
these fall into the category of low-sequence 
maneuvers, landing, take-offs, approach, en- 
tering traffic pattern, and use of same prac- 
tice area. It is interesting to note that the 
majority of mid-air collisions do not occur 
in the areas of dense traffic. In these areas 
the pilots are “on their toes” and fully alert, 
while in a practice area some pilots are lulled 
into a false sense of security. About one- 
sixth of the accidents were due to Dog Fight- 
ing and Exhibition Flying. 


Some collisions could be avoided merely by 
the pilot’s wearing sun glasses. Recently 
the writer handled a case in Arkansas where 
the pilot, flying into the sun, collided with 
a power company’s high tension line. A 
reading of the reports as they come in shows 
many violations of the Civil Air Regulations, 
and we appreciate that accidents are due 
mainly to the human side of specific pilot 
error and to “not keeping awake” rather 
than to failure of the engine or the me- 
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See ““Who’s Who in This Issue,” page 446 


chanical side of flying, excepting, however, 
accidents due to stalls. It is expected that 
in this latter case technical research will 
develop reliable stall-warning devices. 

In this article we will deal with some of the 
law growing out of collisions and injury to 
spectators which often arise out of matters 
connected with “exhibition”. 


Collisions on Land 


Collisions are, of course, not confined to 
mid-air. Many collisions arise out of air- 
planes’ coming in contact with objects on 
the ground. 


In the case of Doss v. Big Stone Gap, 145 Va. 
520, 134 S. E. 563; 1929 USAvR 115, the 
plaintiff sought to hold a town liable for 
the death of a passenger who was riding 
in an automobile. The town had built a 
detour to the airport because of the im- 
passable condition of a street. The auto- 
mobile was struck by an airplane which was 
negligently operated by a pilot who was 
attempting to land at the airport. The court 
considered that there was no act or omis- 
sion on the part of the town that was the 
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proximate cause of the death, and held for 
the defendant. 


On August 1, 1925, an airplane used in the 
business of the state of New York collided 
with an automobile in which the claimant 
was riding as a passenger along a public 
highway near Utica, N. Y. The state con- 
sented to be sued, and the court found that 
the collision occurred without any fault on 
the part of the claimant but solely through 
the negligence of the pilot of the airplane. 
It was shown at the trial that the passenger 
had no notice or warning of the airplane 
prior to its contact with the top of the auto- 
mobile. (Sollak v. State of New York, 1929 
USAvR 42.) The plaintiff's contention in 
the Sollak case was that in the absence of 
any explanation on the part of the state as 
to how the collision occurred, the doctrine 
of res ipsa loquitur must be applied, and cited 
Robinson v,. Consolidated Gas Co., 194 N. Y. 
37. [Compare “Inference of Negligence in 
Aviation Accident Cases”, August, 1944, 
p. 461, and September, 1944, p. 523, THE IN- 
SURANCE LAW JOURNAL. ] 


Where a pilot, without receiving any sort 
of signal, landed at a municipal port that 
regulated ground traffic as a matter of ac- 
commodation by signal lights, and was 
injured when his plane collided with another 
plane which he could have seen along a line 
of unobstructed vision if he had looked in 
that direction (and he should have been on 
the alert since he was in a known danger 
zone), his contributing negligence bars re- 
covery even though the pilot of the other 
plane was also guilty of contributory negli- 
gence. Finferav, Thomas, et al., CCA, April 
7, 1941, 119 F. (2d) 28, 1941 USAvR 1. [See 
note: 12 Journal of Air Law and Commerce 
379—ordinary care—standard of care—cases 
cited; comparative negligence doctrine— 
contributory negligence—liability of munici- 
pality.] The court relied upon Lockett v. 
Grand Trunk W. Ry. Co., 272 Mich. 219; 
Cramer v. Brictson, 286 Mich. 224; Stone v. 
Duluth, S. S. and A. Ry. Co., 248 Mich. 538, 
and cited the Michigan Aircraft Statute, 
Section 6, which provides that the liability 
is governed by the rules of law applicable 
to torts on land. Rule 19 of the Rules and 
Regulations of the Board of Aeronautics 
of Michigan provides that the pilot on land- 
ing must assure himself that the road is 
clear. 


The rules of law applicable to torts gen- 
erally govern in cases involving collisions 
between airplanes on land or an airplane and 
a land vehicle. A pilot proceeding down a 
runway, even though he has the right of 
way, is under a duty to be alert and must 
exercise due diligence or take proper pre- 
caution to see that the course he is going 
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to pursue is free from obstructions. His 
failure to exercise reasonable care and 
vigilance would preclude him from re- 
covery because of his contributory negli- 
gence, were he to collide with an unattended 
truck. Read v. New York City Airport, Inc., 
CCH Aviation Service, J 1033, 145 Misc. 294; 
259 N. Y. S. 245; 1933 USAvR 31. [See 
also: Di Leo v. Eastern Mass. S. & R. Co., 
255 Mass, 140.] R 


Section 6 of the Uniform State Law for 
Aeronautics provides that the liability of the 
owner of one aircraft to the owner of another 
aircraft, or to aeronauts or passengers on 
either aircraft, for damage caused by col- 
lision on land or in the air, shall be deter- 
mined by the rules of law applicable to torts 
on land. 


In the case of Greunke v. North American 
Airways Co., 1930 USAvR 126, 201 Wis. 565, 
230 N. W. 618, where an airplane landing on 
the runway at an airport collided with an 
airplane stalled on the runway, the court 
said, in construing the Wisconsin Statute 
which adopted with modifications the Uni- 
form State Law: “This statute is merely 
declaratory of common law principles. The 
rule of the common law is that every person 
shall use ordinary care not to injure another. 
Ordinary care is held to be such care as the 
great mass of mankind would use under the 
same or similar circumstances, or such care 
as the ordinary prudent person would under 
the same or similar circumstances.” 


The case of Ebrite v. Crawford & O’Donnell, 
California, 12 P. (2d) 937, 1932 USAvR 9, 
presented a case where a collision occurred 
between two airplanes that were about to 
land. The action was for damages for per- 
sonal injuries. The court held that the 
negligence of the plaintiff in failing to dis- 
cover a dangerous situation can not be sub- 
stituted for actual knowledge as one of the 
prerequisites for the application of the “last 
clear chance” doctrine. 


Freedom from Contributory Negligence 


In the case of Bird v. Louer, 1934 USAvR 
188, which involved the death of an airplane 
passenger who was killed as a result of a 
mid-air collision, the court said on p. 198: 
“|. proof of the hiring of a duly licensed 
pilot skilled and experienced, the placing 
of him in charge of the aeroplane before the 
deceased became a passenger, and further, 
the performing of great care in making sure 
that the aeroplane was in perfect running 
order and in good condition, would be prima 
facie sufficient to establish the fact that the 
deceased and her husband were in the ex- 
ercise of due care for her safety.” 
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Liability to Spectators 


The plaintiff in the case of Layden v. Good- 
year Tire & Rubber Co., 129 N. J. L. 54; 28 
A. (2d) 96; 1942 USAvR 80, took his five- 
year-old daughter to Hadley Airport field 
where defendant’s blimp, used for advertis- 
ing purposes, was moored. While they were 
inspecting the blimp, it suddenly rose and 
he saw his daughter clinging to a ladder 
which was going up with the blimp. In his 
fear for her safety, he seized the bottom 
step of the ladder, was carried up into the 
air, and when a mooring line stopped the 
blimp with a jerk, he fell to the ground and 
was injured. The court held that there was 
an implied invitation to the public generally 
to enter the field and inspect the blimp, even 
to the extent of partially ascending the 
ladder in order to examine the blimp. The 
invitation carried with it the duty of rea- 
sonable care in its management, and the 
court found that the circumstances as de- 
scribed in the testimony amply justified the 
jury in holding that the required care was 
not exercised. The court pointed out that 
although the so-called “turntable cases”, in- 
volving the doctrine of attractive nuisance, 
did not obtain in the state, yet decisions 
involving such a doctrine were inapplicable 
where, as in this case, the circumstances 
appearing by the evidence indicated a desire 
on the part of the defendant to attract the 
public, and under “the rule in the rescue 
cases”, the father was justified in taking such 
measures as occurred to him in the sudden 
and unexpected emergency of saving his 
daughter from injury, and was not guilty 
of contributory negligence. 


Exhibitions at Airports 


On April 7, 1935, Hochschild, Kohn & Com- 
pany held a toy balloon contest and hired 
the Curtiss Airport for the contest from the 
Baltimore Flying Service, Inc. Following 
the contest there was an air circus, including 
parachute jumping and stunt flying, at the 
airport, located in Baltimore County, Mary- 
land. Harry Birckhead, while riding his 
bicycle along a roadway over the landing 
field, was struck and killed by a plane piloted 
by James Sammon. On appeal from a di- 
rected verdict in favor of the defendant, 
plaintiff contended that the case should have 
been submitted to the jury against the owner 
and operator of the airplane on two grounds: 
(1) That the evidence was sufficient to show 
that he failed to use ordinary care to avoid 
such an accident and (2) That he was liable 
under the terms of Section 5 of Article 1A, 
entitled “Aeronautics”, of the Maryland 
Code of Public General Laws, which pro- 
vides in effect that the owner of an aircraft 
is absolutely liable for injuries to persons or 
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property on the land or water beneath, 
caused by ascent, descent or flight of the 
aircraft. The court on this second ground 
reached the conclusion that the statute did 
not apply to a case involving an authorized 
landing of an airplane at an airport. On 
the first point the court found that there was 
evidence in the record from which it could 
be inferred that Birckhead, as he rode 
towards the place of the accident, was for a 
time within the range of the pilot’s unob- 
structed vision. If by due vigilance, the 
court held, he could have been observed, an 
inference that, under the circumstances, 
there was a want of due care in the failure 
to see him, should not be judicially declared 
to be irrational. There was testimony to 
the effect that even if Birckhead became 
hidden by the fuselage and wing, by a slight 
“fishtailing” and by a dipping of the lower 
wing, the pilot’s vision of the ground ahead 
of him could have been cleared. Accordingly, 
the Appellate Court awarded a new trial to 
the plaintiff against the defendant pilot. 

As to the defendant, Baltimore Flying Serv- 
ice, Inc., the court pointed out that the visit 
of Birckhead to the airport was induced by 
the special attractions then being provided 
in pursuance of previous advertisements and 
that it was incumbent upon those in charge 
of the field to take reasonable precautions 
for the safety of the visitors thus invited. 
Police supervision of the entire field had 
been secured by the service company for 
the period of Hochschild’s toy balloon con- 
test, but that part of the program for the 
afternoon had been concluded an hour before 
the accident happened, and the testimony 
showed that no such measure of police pro- 
tection was then afforded although the 
crowd had remained for the air circus. The 
court found that it was for the jury to 
pass upon the question of whether or not 
the service company was negligent under 
the circumstances, but considered that the 
Hochschild company should not be held 
in the case since they had no control over 
operations on the field during the later per- 
formance. The service company’s conten- 
tion to the effect that the proximate cause 
of the accident was the aviator’s act was not 
followed, because the court considered that 
it was unable to hold as a matter of law 
that there was no concurring and contribut- 
ing want of due care on the part of the 
service company. The defense that the de- 
ceased was guilty of contributory negli- 
gence and that he assumed the risk of injury 
was not upheld. (Birckhead v. Sammon, et al., 
171 Md. 178, 189 Atl. 265; 1937 USAvR 11.) 


Airport and Air-Meet Coverage 


In the Birckhead case the court pointed out 
the duty on the part of the airport to pro- 
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vide for proper safety precautions and polic- 
ing. In this connection it may be noted that, 
as a general rule, an airport liability policy 
does not cover the holding at the airport of 
air meets or aerial demonstrations of any 
nature whatsoever for which an admission 
charge is made. An assured, however, can 
for an extra premium obtain an air meet 
endorsement which will protect the assured 
against liability under the conditions agreed 
upon in the endorsement. Some of the con- 
ditions precedent to any liability under such 
endorsement are that the assured will take 
all reasonable steps to ensure adequate 
policing and control of the public and that 
all participants in the airmeet shall be in- 
structed to avoid flight over spectators and 
be thoroughly versed in the regulations con- 
cerning “take-offs” and “landings” during 
the air meet. In addition to the above, the 
endorsement usually provides that the as- 
sured must take steps to prevent the specta- 
tors from entering the field itself by fences 
and/or guards. The underwriter may require 
that the aircraft in operation at the air meet 
be under the direction of those persons who 
have been duly approved by a certain body. 


Under Sec. 75 (F) of the Air Traffic Rules 
(Chapter 7—Air Commerce Regulations), a 
pilot must be on the alert to comply with 
Air Meet Landing Rules. In approaching 
an airport where there is a congestion of 
aircraft or an assembly of persons or auto- 
mobiles in the vicinity of aircraft, pilots are 
under a duty to proceed with caution and 
must ascertain before flying at low altitude 
over the airport, whether or not an air meet 
or airport demonstration is in progress. The 
airport must locate a signal that should be 
easily legible at 2,000 feet altitude. The 
signal will indicate whether the airport is 
open for landing to nonparticipants, in which 
case there will be a large white letter “O” 
near the announcer’s stand or home pylon, 
or the word “open” spelled out on the 
ground. If it is closed, the letter “X” will 
so indicate or the word “closed” spelled out 
on the ground. The pilot should make his 
landing only when the signal indicates that 
the port is open, and at all other times he 
must maneuver his plane to avoid any air 
demonstration or race that may be in 
progress at the time. r 


Perhaps some air-meet coverage endorse- 
ments may provide that the placing of 
said signals be a condition precedent to any 
liability on the part of the underwriter. 


Other special conditions that now appear 
in air-meet endorsements on airport poli- 
cies are: That there be no racehorse starts, 
unless approved prior thereto, and that no 
race be conducted or glider towed over 
the spectators. Pylons must be placed at 
an approved distance and every effort made 


THE INSURANCE LAW JOURNAL 


to avoid “take-offs” directly towards spec: 
tators. As a general rule, such endorse 
ments do not cover loss arising from 
collapse or defect in seating or grandstand 
(neither does the general airport liability 
policy cover same) and exclude accidents 
due to operation or maintenance of aircraft 
owned by the assured. 


The Supreme Court of the state of West 
Virginia in June of 1940 had a case before 
it involving the collision of two planes 
while a commercial meet was in progress 
at the Elkins Municipal Airport, the home 
port of the plaintiff’s plane. A plane, after 
an absence of several days from the port, 
returned in the daytime and, while landing, 
collided with defendant’s plane, a partici- 
pant in the meet, which was also landing 
at the same moment. The defendant’s plane 
justified its landing because of a local traffic 
rule agreed upon by the participants in the 
meet and promulgated by the manager of 
the airport, himself a participant. By that 
rule, a plane landed in the opposite direction 
from that in which it had taken off. The 
plaintiff had no notice of this rule; it was 
not approved by the Secretary of Commerce 
and the court held it could not be justified 
as against strangers. The defense admitted 
that when an air-meet was in progress, a 
regulation required that the airport be 
marked open or closed and that this require- 
ment was not met. The court found that 
the collision was chargeable to breaches of 
rules and regulations knowingly partici- 
pated in by defendant’s pilot. (Rhinehart, 
et al. v. Woodford Flying Service, Inc. et al., 
9 S. E. (2d) 521; 1940 USAvR 59.) 


The State’s Liability 


The state of Iowa conducted a fair over a 
period commencing August 22 and ending 
August 28, 1930, and as one of the attrac- 
tions the State Fair Board entered into a 
contract with the Curtiss-Wright Exhibition 
Corporation to carry out an aerial exhibi- 
tion before the grandstand of the fair 
grounds. On August 28, 1930, two of the 
airplanes collided and fell to the ground, 
and Vernon DeVotie was fatally injured. 
The plaintiff sued the state and the state 
board; and charged a conspiracy on the 
part of the defendants to do illegal acts in 
violation of State Air Traffic rules, to wit: 
flying at a height of less than 500 feet; fly- 
ing over an assembly at a height of less than 
1,000 feet; and indulging in acrobatics at less 
than 2,000 feet. The court held that Air 
Traffic Rules prescribed by the state stat- 
ute were not binding upon an agency of a 
state engaged in discharging its public du- 
ties or on the state in its sovereign capacity. 
(DeVotie v. Cameron, et al., 265 N. W. 637; 
1936 USAvR 343.) 
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The Supreme Court of Wisconsin in 1915 
had before it a case somewhat similar to 
the DeVotie case, supra, when a spectator 
was injured in a grandstand by an airplane 
engaged by the State Board of Agriculture 
of Wisconsin for exhibition flights at a 
state fair. The questions before the court 
were (1) Was the board liable in its cor- 
porate capacity and (2) Were the members 
of the board individually liable? The court 
answered both questions in the negative. 
The giving of the state fair and exhibitions 
was done by the state through the agency 
of the Board in the discharge of a govern- 
mental function to promote the general wel- 
fare of the people of the whole state, and no 
private or local interests were subserved. 


The court in the course of its opinion said: 


“Counsel for respondent relies upon Arnold 
v. State, 163 App. Div. 253, 148 N. Y. Supp. 
179, and Platt v. Erie County Agricultural 
Society, 164 App. Div. 99, 149 N. Y. Supp. 
520, 1928 USAvR 116. In the former 
case the injury was occasioned by an auto- 
mobile race, and in the latter by an aero- 
plane flight. It appears that the New York 
statute which applies to these cases pro- 
vides that the state shall be liable for in- 
juries caused by the negligence of its agents, 
and so the rule that when a board is en- 
gaged in carrying on a governmental agency 
it is not liable for negligence is modified 
by statute in New York, so far as appli- 
cable to these cases at least. In the in- 
stant case the board was carrying on a 
purely governmental function in giving the 
fair with an aeroplane exhibition; therefore 
was not liable for the negligence of its 
members, agents, or officers. 


“The public corporation not being liable 
for the reasons before stated, the members 
constituting it cannot be charged with lia- 
bility unless it be shown that they were 
guilty of such misconduct in the discharge 
of their duties as would render them liable 
as individuals. 


“The charge of negligence is that the de- 
fendants permitted and directed that the 
aeroplane should be caused to rise, not from 
the infield, but from the mile track in front 
of the grandstand, which was exceedingly 
dangerous. The aviator stated that the 
danger was in alighting, and so he wanted 
the infield kept clear for that purpose, but 
he stated that the mile track was the best 
place to start the machine. There is no 
evidence that defendants or any of them di- 
rected or controlled in any way the opera- 
tions of Hoxey in handling the machine. 
The mere fact that some of the defendants 
were present and witnessed the flights, and 
failed to object to the ascent from the mile 
track, did not constitute actionable negli- 
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gence on their part. They were charged 
with no duty to control the management 
of the machine or direct that it be started 
from the infield. 


“There is not a particle of evidence of any 
misfeasance on the part of the defendants; 
hence they cannot be held individually lia- 
ble.” (Morrison v. MacLaren, 160 Wisc. 621, 
152 N. W. 475, 1928 USAvR 126, 133, 135.) 


Liability of Agricultural Society 


In the New York Supreme Court case of 
Platt v. Erie County Agricultural Society, 164 
App. Div. 99; 149 N. Y. S. 520, 1928 
USAvR 116, 119, referred to in the Morrison 
case, supra, the court said: 


“The evidence discloses knowledge upon 
the part of the officials of the defendant 
that danger was to be anticipated in con- 
nection with the alighting of the aeroplane. 
It appears without dispute that they were 
informed through inquiry and observation 
that in making the landing it was impossible 
to control the movements of the plane until 
after the machine had acquired a somewhat 
stable motion upon the ground. With this 
evidence in the record, there can be no 
doubt but that the jury was called upon to 
determine whether the defendant had fully 
met its obligations by its ineffective efforts 
to safeguard these people. The conclusion 
of the jury, supported as it is by the testi- 
mony, that the failure of the defendant to 
perform a plain duty of safeguarding the 
plaintiff constituted in legal requirement a 
sufficient premise for the charge of negli- 
gence in this case, cannot be doubted, as 
it seems to us. 


“The obligation of those who collect num- 
bers of people in one place, for gain and 
profit, to be vigilant in their efforts to pro- 
tect such people, has long been recognized. 
It was the subject of discussion by this 
court in Reschke v. Syracuse, Lake Shore & 
Northern Railroad Co., 155 App. Div. 48, 139 
N. Y. Supp. 555. Neither are we able to dis- 
tinguish in principle the case of Arnold v. 
State of New York, 163 App. Div. 253, 148 
N. Y. Supp. 479, from the case at bar. 


“It is claimed by the defendant that the 
aviator, Mr. Schreiber, stands in the light 
of an independent contractor, and that the 
accident must have resulted from his neg- 
ligence, so that the defendant would be re- 
lieved. In this connection we call attention 
to the following quotation from Arnold v. 
State of New York, supra: 

“*Even if Mr. Benjamin was not the agent 
of the commission, as claimed by the plain- 
tiffs, but was an independent contractor, as 
claimed by the state, it would not change 
the result, for it was an independent and 
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actionable act of negligence to permit such 
a race to be held on such a track owned by 
the state without reasonable precautions to 
protect those who had been invited by the 
state to witness the exhibition and had paid 


the state for the privilege. Deming v. Ter- 
minal Railway of Buffalo, 160 N. Y. 1, 61 
N. E. 983, 88 Am. St. Rep. 521’.” 


See also the case of Smith v. Cumberland 
County Agricultural Society, 163 N. C. 346; 
79 S. E. 632, 1928 USAvR 112, 114, 115, 
where the court held that a fair association 
could not escape liability for its negligence 
on the ground that it was a public service 
company and said the society was not an 
insurer of the safety of those attending the 
exhibition, but it must use care and diligence 
to prevent injury, and by policemen or other 
guards warn the public against dangers that 
can reasonably be foreseen. 


Compare the case of Bernier v. Woodstock 
Agricultural Society, 88 Conn. 558; 92 A. 
160, 1928 USAvR 121, 124, where the court 
upheld the jury’s verdict that the deceased 
was guilty of contributory negligence when 
he wound a rope, which was tied to an as- 
cending balloon, to his wrist with the pur- 
pose in mind of going up a little way with 
the balloon but died as a result of his maneu- 
ver when he fell to the ground. The court, 
however, pointed out the rule to be as 
follows: 


“Such an association, which has invited 
visitors to its grounds to examine the ex- 
hibits or enjoy the amusements provided, 
is not an insurer of such visitors against in- 
juries caused by the personal negligence of 
the exhibitors or other concessionaires who 
have secured space upon the grounds for 
the exhibits or entertainments, or who as 
independent contractors have been employed 
to give such exhibitions or entertainments 
there. But it is bound to use reasonable 
care to have and keep its grounds reason- 
ably safe for its visitors while there, and is 
not excused from liability for injuries to 
such visitors while there because they were 
caused by an independent contractor or 
concessionary.” 


Proprietor’s Defense of Independent 
Contractor 


A street railway which owned an amuse- 
ment park argued in Richmond & Manches- 
ter Ry. Co. v. Moore’s Admr., 94 Va. 93, 27 
S. E. 70, 1928 USAvR 86, that since it did 
not transport the injured party to its park, 
it was under no duty to protect him from 
danger. The court pointed out: “It is im- 
material how the deceased went to the park; 
whether he walked, went on the street cars, 
or by some other mode of conveyance. The 
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gravamen of this action is the negligent fail- 
ure of the defendant to use proper care to 
protect the deceased from a danger on its 
premises while he was there at the defend- 
ant’s invitation.” In this case the defendant 
had employed one Blum to make balloon 
ascensions. It drew a large crowd to its 
premises, including a boy who was killed 
when one of the poles to which the balloon 
had been moored fell on him. The defense 
took the position that it was not responsible 
for the act of Blum, who, it contended, was 
an independent contractor. The court on 
this point said: “Blum was not exercising 
an independent employment on the occasion 
in question, but, if he had been, that fact 
would not have affected the responsibility 
of the defendant, or relieved it from the duty 
of exercising due care in keeping its prem- 
ises reasonably safe for those persons it 
had invited to come upon them.” (See also: 
Roper v,. Ulster Co. Agricultural Society, 136 
App. Div. 97; 120 N. Y. S. 644, 1928 USAvR 
102. Canney v. Rochester Agricultural & 
Mechanical Association, 76 N. H. 603; 1928 
USAvR 105.) 


We must compare this case, however, with 
the case of Smith v. Benick, 87 Md. 610; 
41 A. 56; 1928 USAvR 90, where the pro- 
prietor of an amusement park was held not 
liable for an injury to a spectator when a 
pole used in connection with balloon ascen- 
sions fell on the complainant. The evidence 
showed that the ascension was conducted 
by an experienced and competent balloonist 
who was an independent contractor. The 
court said: “. . . where an owner and pro- 
prietor of land employs a competent person 
to do work which of itself is not a nuisance, 
or of which the necessary or probable effect 
would not be to injure others, and such 
person is an independent contractor, the 
employer is not responsible for such negli- 
gence as is entirely collateral to, and not a 
probable consequence of, the work con- 
tracted for. ... Mrs. Benick received her 
injury in consequence of circumstances 
which did not involve the safety of the or- 
dinary method.” Here the independent con- 
tractor employed without proprietor’s knowl- 
edge a new appliance not contemplated by 
the usual method of operation. 


Of course, if a park owner were to invite 
the public to assist in preparing a balloon 
for its ascension and a spectator was injured 
because of the owner’s failure to provide 
proper equipment which should be strong 
enough to hold when the public made use 
of it, then the owner would be held liable. 
(Peckett v. Bergen Beach Co., 44 App. Div. 
559; 60 N. Y. S. 966; 1928 USAvR 99.) 


On the other hand, if an exhibition has 
been called off by the proprietor and subse- 
quently an aeronaut undertakes to carry on 
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“An honored and upright citizen, who, through a long life, has enjoyed the 
fullest confidence of all who knew him,—prosperous in business and successful in 
the accumulation of wealth; rich in the affection of wife and children, and attached 
to their society; contented in the enjoyment of his possessions, fond of the 
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association of his friends, and having that love of country which all good men 
re possess, with no habits or affections contrary to these traits of character,—journeys 
- from his home to a distant city and is never afterward heard of. Must seven 
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yi- years pass, or must it be shown that he was last seen or heard of in peril, before 
by his death can be presumed? No greater wrong could be done to the character 

of the man than to account for his absence, even after the lapse of a few short 
months, upon the ground of a wanton abandonment of his family and friends. 
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A case of first impression— 


U.S. Recovers for Hospitalization 
of Injured Soldier 


United States of America, Plaintiff v. Standard Oil Company of California, 
a Corporation, and Ira Boone, Defendants 


In the United States District Court, Southern District of California, 
Central Division 


OPINION OF MR. JUSTICE YANKWICH: 


At six-thirty A. M. on the 7th day of 
February, 1944, John Etzel, an enlisted man 
in the Armed Forces of the United States 
Government, was crossing Figueroa Street 
in the City of Los Angeles, on the south side 
of Eighth Street. Before stepping down 
from the curb to the pavement, he looked 
north and saw a semi-trailer oil truck, belong- 
ing to the defendant Standard Oil Company 
of California, and then driven by one of its 
employes, the co-defendant Ira Boone. The 
truck was at a distance of some seventy- 
five feet from the intersection. It was early 
in the morning and still dark. The auto- 
matic traffic signals were not operating. 
Etzel stepped into the street and crossed 
easterly, at all times remaining within the 
confines of the marked pedestrian zone. 


Figueroa Street is fifty-six feet wide at that 
intersection. At a distance of about twenty- 
four feet from the curb, Etzel was hit by 
the truck. It is not clear what portion of 
the truck hit him. But from the fact that 
he had a large gash on the side of his 
head, the inference is justified that he came 
in contact with the right side of the truck, 
and that the head injury was caused by 
the handle of the door. He was thrown to 
the ground. In addition to the injury to his 
head, Etzel suffered injuries to his face and 
left thigh and had contusions, lacerations 
and abrasions over his entire body. He was 
hospitalized and was unable to perform his 


tasks as a soldier for twenty-nine days. 


Suit for Hospitalization and Wages 

By this action, the Government seeks to 
recover the sum of $192.56. Of this sum, 
$123.25 is the cost of Etzel’s hospitalization. 
As to this amount, there is a stipulation 
that it is the fair and reasonable value of 





154 Stats. 885, 50 U. S. C. A. App. 303 (d); 
Army regulation 40-505, Sec. 2. 
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the hospital care necessarily required for 
Etzel as a result of the injuries suffered. 
While the stipulation does not concede the 
necessity for the hospitalization, this fact 
flows from the obligation of the Government 
to care for persons in the military service, 
both under Congressional enactments and 
Army regulations.” The sum of $69.31 
represents the wages paid to Etzel while he 
was incapacitated. There is no stipulation 
as to, or proof of the reasonableness of 
the amount so paid. But, as the pay of en- 
listed men is fixed by Section 9 of the Pay 
Readjustment Act of June 16, 1945,’ it must 
be assumed that the wages decreed by the 
Congress are reasonable. 

And disability does not relieve the Govern- 
ment of the obligation to pay the wages 
prescribed. 


We have to determine whether the Govern- 
ment is entitled to recover. 


The defendants have challenged this right 
upon several grounds. 


The Government's Right to Sue 


First, we must answer the question whether 
the Government of the United States has the 
right to sue for hospitalization and wages 
paid to a soldier during the time he was 
incapacitated, through the tortious act of 
another. There are no precedents con- 
trolling. Strange as it may seem, the ques- 
tion has not arisen in peace time or during 
any of the wars in which large numbers of 
men were in the active service of the Armed 
Forces of the United States. There are state 
court decisions dealing with the status of 
persons enlisted in the state militia. They do 
not help. They concerned attempts of per- 
sons injured while in the militia to recover 

254 Stats. 886, 50 U. S. C. A. App. 303 (d); 


And see: 55 Stats. 800, 10 U. S. C. A, 2; 56 
Stats, 363, 37 U.S. C. A. 109. 
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under State Workmen’s Compensation Acts. 
The rulings are both ways. Some cases deny 
the right to recover upon the ground that 
a person while an active member of a state 
militia is not an employee.* Other cases 
decide the contrary.‘ Neither group is very 
persuasive on the question before us. 


Workmen’s compensation is based upon a 
theory which places responsibility for in- 
juries upon industry regardless of fault. 
When applying this doctrine, the inclusion 
of any person within the beneficiary groups 
reflects largely the approach of the court 
to the problem and the range of its inter- 
pretation of a specific enactment. A narrow 
approach restricts the group, while a broad 
one, having in view the beneficial social 
aims to be achieved, enlarges it.’ How- 
ever, we are not without signposts to guide 
us in determining the question. And we can 
do so without adopting the strict theory of 
master and servant which the Government 
asserts. For, ultimately; we are confronted 
with the fact that courts now take a less 
circumscribed view of the relation than they 
did in the past. The trend is to hold that 
almost any association in which a person is 
subject to the control of another may be 
considered as a master-servant relation. 
Courts apply to it, especially when dealing 
with the harm which third persons may do 
to it, the rules of liability which would flow 
from a strict relation of master and servant.® 
At the common law, the master could 
recover for loss of services resulting from 
a tort committed by the servant of a third 
person.’ By analogy, a parent was given 
the right to recover for loss of the services 
of his child,* and a husband’ for those of 
his wife. And these actions are entirely 
independent of the right of the servant, 
child, or wife to recover for the injuries 
themselves.” 


8 Hayes v. Illinois Terminal Transportation 
Co., 1936, 363 Ill. 397; 2 N. E. (2) 309; Gold- 
stein v, State, 1938, 281 N. Y. 396; 24 N, E. (2) 
97; Lind v. Nebraska National Guard, 1944, 12 
N. W. (2) 652. 

*State v. Industrial Commission, 1925, 186 
Wis. 1, 202 N. W. 191; Baker v, State, 1931, 200 
N. C. 232, 156 S, E. 919; Globe Indemnity Co, v. 
Forrest, 1935, 165 Va. 267; 182 S, E. 215; An- 
drews v. State, 1939, 53 Ariz. 575; 90 P. (2) 995. 

5 See my opinions in Didier v. Crescent Wharf 
@& Warehouse Co., 1936, D. C, Calif. 15 Fed. 
Sup. 91, 93-94; Trudenich v. Marshall, 1940, 
D, C. Wash, 34 Fed. Sup. 486, 487. 

® Darmour Productions Corp, v. Herbert M. 
Baruch Corp, 1933, 135 C, A, 351. 

718 R. C. L, 542; Holdsworth, History English 
Law, 1922, 3rd Ed. Vol. 8, p. 429; Adm. Com- 
missioners v. 8. 8. Amerika, (1917) A, C. 38, 
44-49; (per Lord Parker), 53-54 (per Lord Sum- 
ner); Attorney General v. Valle-Jones, (1935) 
2 K. B. 209. ; 
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The Status of Soldier 


When a man becomes a soldier, a status is 
created whether the soldier enlisted volun- 
tarily or is selected under a Selective Serv- 
ice Law." A voluntary enlistment originates 
in a contract for a definite period. But there 
any similarity between it and other con- 
tractual relationships, such as master and 
servant, ceases. The essence of the relation 
of master and servant is the freedom of the 
servant to end it, subject, of course, to re- 
sponsibility for wrongful termination. But 
even a volunteer cannot withdraw from the 
army during the period of enlistment. Wrong- 
ful ending or even long, unexcused absence, 
is punishable as a crime both in peace and 
in wartime.” The obligations which the 
Government assumes towards a soldier are 
more legislative than contractual. The Con- 
gress of the United States, in the exercise of 
its war powers, his either defined those obliga- 
tions or allowed the army establishment to 
decree them pursuant to a defined congres- 
sional policy. In time of emergency, or war, 
the distinction between the volunteer and 
the draftee disappears. The aim of the Con- 
gress has been to apply all the rules ordained 
for the comparatively small army main- 
tained in time of peace to the large citizen’s 
army called up by the Selective Service and 
Training Act of 1940 and its later amend- 
ments.“ So the upshot of the matter is 
this: A special relation has been created. 
Whether we call it a status, as some of the 
older cases do, or whether we just call it 
Government and soldier relation, it is clear 
that both the soldier and the Government 
have certain rights and obligations arising 
from it and that a third party who, through 
his tortious act, interferes with it to the 
detriment of the Government, is responsible 
for the mischief he causes. And he cannot 
avoid responsibility for his act by claiming 


8 Restatement of Torts, Sec. 703; 20 R. C. L. 
614-616. 

® Restatement of Torts, Sec. 693; 41 C. J. S. 
Husband and Wife, Sec. 401; Lansburgh & Bros. 
Inc. v. Clark, 1942, U. S. App. D. C., 127 F. (2) 
331. 

20 R. C. L. 615-616; Lansburgh & Bro., Inc. 
v. Clark, 1942, U. S. App. D. C., 127 F. (2) 331. 
And see cases cited in Footnotes 7, 8, and 9. 

16 C. J. S. Army & Navy, Sec. 21; In re 
Grimley, 1890, 137 U. S. 147; In re Morrissey, 
1890, 137 U. S. 157; Selective Draft Law Cases, 
1917; 245 U. S. 366; U. 8. v. Williams, 1937, 
302 U. S. 46; Falbo v. United States, 1944, 320 
U. S. 549; Billings v. Truesdell, 1944, 321 U, S. 
542; Local Draft Board No, 1 v. Connors, 1941, 
9 Cir. 124 F. (2) 388. 

12See sections 1530 and 1533, 50 U. S. C, A. 
(Articles 58 and 61 of Articles of War of the 
Armies of the United States). 

14350 U. S. C. A. App. 301 et seq. 
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that the relation is one for which the com- 
mon law did not have a name. The relation 
is an actuality. And in the light of the 
modern trend to protect individuals and 
categories from outside tortious or even non- 
tortious interference,” the Government, which, 
through the negligent act of a third party, 
is put to the expense of hospitalizing a 
soldier and loses his services during a pe- 
riod for which it is compelled to pay him 
his wages, has a claim cognizable in this 
court. 


English Precedent 


An English case which arose during the last 
war sustains these views. The English 
Crown sought to recover for medical ex- 
penses, hospital treatment and wages of two 
air craftsmen of the Royal Air Forces, who 
had been injured in a collision. The Crown’s 
right to recover was sustained in these 
words: 


“As regards the claim in respect of wages, 
it is essentially a claim based upon the old 
common law principle that a master who 
has, by the tortious act of a third person, 
been deprived of the services of his servant 
may claim damages in respect of that de- 
privation against the third person who has 
brought it about. There is not, I think, any 
doubt that a right of action by a master for 
the loss of the services of his servant exists 
and has been recognized from early times. 
Curiously enough it has perhaps been kept 
in activity most frequently as the fictitious 
basis, and the only basis, for the action of 
seduction by which the seducer of a woman 
or girl may be made to pay the penalty of 
his wrong-doing. The Solicitor General re- 
ferred me to several cases based upon that 
principle, beginning with Hall v. Hollander, 
(4 B & C 660) in 1825, and perhaps most 
noticeably exemplified in Evans v, Walter 
(L. R. 2 C. P. 615). It is well settled that 
when by the tort of a third party a master 
has lost the services of his servant he can 
recover damages in respect of that loss of 
service. The amount of his damages is, of 
course, dependent upon the facts of the par- 
ticular case. If he has got a substitute to do 
the work of the servant, his damages may be 
the extra cost to which he has been put over 
and above the payment he makes to the 
sefvant who is incapacitated. If he has put 
an end temporarily to the contract of service 
of the injured servant and pays him nothing, 
his damages would be the amount, if any, 
that he has to pay to the substitute. The 
payment, if any, that he makes to the sub- 
stitute may of course be equal to, more than 


™ Restatement of Torts, Secs. 766-767; Original 
Ballet Russe v, Ballet Russe, 1943, 2 Cir., 133 
F. (2) 187. 
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or less than the wage of the injured servant. 
On the other hand, where he does not em- 
ploy a substitute, if he continues to pay the 
wages to the injured servant, he clearly loses 
any benefit arising from that payment, be- 
cause he is getting nothing in return for it. 
In that case, therefore, his damages are, 
prima facie, the amount of the wages that 
he has thus paid for nothing, This case is of 
that last mentioned class, and the damages 
claimed on behalf of His Majesty are the 
amount of the wages paid to these men during 
their incapacity. There is no evidence to 
show that while these men were in fact being 
paid during their incapacity any extra men 
were recruited to take their place, or that 
any payment was made to any other person 
for doing their work. Therefore, prima 
facie, damage has been suffered to the extent 
of the wages thus paid to them for nothing. 
So much for the claim in respect of wages. 


“As regards medical expenses and hospital 
treatment, the claim for damages for these 
expenses is even more simple. It is put 
upon the ground that the Crown, having 
in fact expended the amount claimed under 
this head, ought to be compensated for these 
expenses by the person responsible for the 
negligence which rendered them necessary. 


“That being the claim which His Majesty 
would prima facie be entitled to make, the 
suggested answer is that it is simply a claim 
by a master for damages for loss of his 
servant’s services and incidental expenses, 
and that it must be treated and decided on 
the common law principles applicable to 
that relationship.” (Italics added) 


Master and Servant? 


It is apparent that the case was decided 
upon the assumption that the rules of master 
and servant apply. However, as already 


indicated, the conclusion must be the same, 


even if we take into account the dissimilarity 
between the Government and soldier inter- 
relation and that between master and servant. 
For, after making due allowance for the 
differences, we still have a cohesive pact 
which, like the pactum subjectionis,—the pact 
between king and subject in mediaeval 
Europe,—ties the soldier to the Government, 
at the same time reserving to each rights 
and obligations which flow from their union. 
Or we might apply to it the word which 
French jurists have coined to characterize 
certain solidarities which lie at the basis 
of social action,—institution. Such istitu- 
tion gives rise to droit institutionnel, a body 
of rights arising from the communality of 


18 Attorney General v. Valle-Jones, (1935) 2 
K, B. 216-217. 
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the group, such as the family, in which each 
member exercises certain rights and has ob- 
ligations not as an individual, but as a mem- 
ber of the institution, according to the position 
he occupies,—Suam cuique digmtatem. These 
rights or obligations stem not from the mem- 
bers as individuals, (in the case of the family, 
parents or children), but from the basic fact 
which brought it into being, (in the case 
of the family, marriage).” 


The Government- Soldier “Institution” 


So, if we bear in mind the wise saying of a 
French jurist that there is a greater logic 
than the logic of concepts,—the logic of life 
and of reality,” the conclusion is inescapable 
that the foundational fact of enlistment, 
whether voluntary or forced, is the bond 
(vinculum) which brings into being the Gov- 
ernment and soldier institution. To the insti- 
tution so born, and to the Government and 
soldier, as members of it, certain rights 
attach. And the most fundamental one is 
that others shall not, by their wrongful action, 
interfere with it to the harm of the Gov- 
ernment. 


Rightly, for the Government, after the instt- 
tutton, comes into being, assumes a primacy 
and control over the actions of the other 
member, the soldier, which is greater than 
that of the master, husband or father. Hence, 
whether we approach the problem with the 
common law norms in view or on the more 
latitudinarian basis of social actualities, we 
are compelled to sustain the Government’s 
right to institute this action.” Granted the 
right to sue, recovery is still dependent on 
proof of the negligence of the driver, and 
the absence of contributory ‘negligence on 
the part of the soldier. It is almost beyond 
dispute that the driver of the truck was neg- 
ligent. He testified to seeing Etzel inside 
the cross walk. He failed to yield to him 





the right of way, in violation of the Cali- 
fornia Vehicle Code.” This was an act of 
negligence on the part of an employe for 
which the employer, Standard Oil Company 
of California, is liable.” The driver pleaded 
guilty to violation of the vehicle code and 
was fined in the Municipal Court of Los 
Angeles. This plea was admitted into evi- 
dence against him only. As an admission 
of negligence, after the event, it was. not 
binding on the employer. At the oral argu- 
ment, I pressed the question whether Etzel 
was guilty of contributory negligence. A 
review of the facts in the light of the law 
of California, which governs, leads me to 
the conclusion that there was no contribu- 
tory negligence. 


Duty of Look-out 


The contributory negligence which bars re- 
covery must be a cooperating cause.” It 
appears from Etzel’s testimony and that of 
a disinterested witness who was standing 
on the curb, that Etzel looked north before 
stepping into the cross walk. He saw the 
truck at a distance which made it certain 
that the driver of the truck would see him 
and yield to his superior right to cross in a 
marked cross walk. Had the driver taken 
ordinary precautions, the distance was suffi- 
cient to have allowed Etzel to pass unharmed. 
The driver testified that he saw Etzel; that, 
at the time, Etzel was not looking in his 
direction, but that he thought he would look 
up in time to see the truck coming. He 
did not stop his truck or swerve it from its 
path until it was actually upon Etzel. Having 
once looked in the direction from which dan- 
ger was coming and ascertained the position 
of the truck, Etzel was not bound to continue 
looking to the north and to the south. Even 
if he had miscalculated the distance, he could 
not be charged with contributory negligence. 





% Georges Renard; La Valeur de la loi, 1928, 
Ppp. 244-248; Maurice Hauriou; Precise de droit 
constitutionnel, 2 Ed, 1929, p. 72 et seq.; J. 
Charmont; La Renaissance de droit naturel, 
2nd Ed. 1927, p. 206; Francois Geny; Science 
et technique positif prive, 1924, IV, pp. 119-125, 
153; and see: Charles Grove Haines, Revival 
of Natural Law Concepts, 1930; Leon R. Yank- 
wich, Back to St. Thomas, 1930; II Opinion No. 
IV, p. 6. 

1 Emile Boutroux, La Conscience individuelle 
et la loi, Revue metaphysique et de morale, 
1906, p. 14. 

%* This case illustrates the difficulty which we 
encounter when we try to squeeze social activ- 
ities into specific legalistic rubrics such as status, 
contract, quasi-contract, and the like. Even Sir 
Henry Maine’s famous apothegm ‘‘The move- 
ment of the progressive societies has hitherto 
been a movement from Status to Contract.’’ 
(Sir Henry Maine, Ancient Law, Pollock Ed., 
1930, p. 182) is no longer accepted by legal 





1945 





(405) 


scholars as the true index of social progress or 
progress in law. See: Wm, Seagle, The Quest 
of Law, 1941, p. 252-265. 

Sorokin has pointed out that while there may 
have always been certain fundamental types of 
social relationships or systems of inter-action, 
they have not remained the same, but have 
undergone many changes. He, himself, after 
naming three types,—familistic, contractual and 
compulsory,—teaches that in the unfoldment of 
Western culture, institutions may partake of 
all three with emphasis now on one and then 
on another. (Pitirim Sorokin, Social and Cul- 
tural Dynamics, 1937, Vol. 3, pp. 23-43). It Is, 
therefore, unrealistic to shut our eyes to ac- 
tualities merely because they do not fit into 
accepted legal concepts. 

2 California Vehicle Code, Sec. 560 (a). 

2» California Vehicle Code, Sec. 402 (a). 

™ Restatement of Torts, Secs, 463-465; Rush 
v. Lagomorsino, 1925, 196 Cal. 308, 314; Soares 
v. Barson, 1936, 12 C. A. (2) 582, 585-586. 
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And the fact that he may have looked in 
the opposite direction before reaching the 
center of Figueroa Street, in order to see if 
automobiles were approaching from that di- 
rection, if it was a fault, was not a negligent 
act cooperating in contributing to the in- 
jury. As said by the Supreme Court of 
California: 

‘Respondent testified that before she attempted 
to cross the street she looked to her left and 
saw the truck at a distance of approximately 
125 feet away, and she calculated she could cross 
to the street car in safety. We think she had 
a right to assume that an observance of laws 
and a reasonable regard for the safety of others 
on the part of the driver of the truck would not 
require that she should keep a constant eye 
upon him under the circumstances of the case. 
He could have seen her hurrying for the car as 
did others, and it was his primary duty to have 
done so.”’ * (Italics added.) 


The truth is, as the driver admitted, he took 
a chance that Etzel would stop in the cross 
walk, allow him to pass and yield the right 
of way to him. But he had no right to expect 
that, because the law required him to yield. 
So we have the not uncommon case of a 
driver taking the risk of missing a pedestrian, 
and unfortunately, not missing. 


Was the Cause of Action Released? 


One more contention remains to be dealt 
with. On March 16, 1944, Etzel settled his 
claim against the two defendants for the 


sum of $300.00. He executed a “release in 
full” which stated, among other things, “I 
hereby release and discharge Standard Oil 
Company of California and Ira Boone of 
and from any and all claims and demands 
which I now have or may hereafter have,” 
on account of the accident. It is argued that 
this settlement precludes recovery by the 
Government. We do not agree. It is true 
that a single claim for personal injuries can- 
not be split, and that a release operates as a 
satisfaction of whatever claims could have 
been asserted.” But these limitations apply 
only to the claims which the person executing 
the release has. They do not apply to a claim 
arising from the same accident which an- 
other person may have, independent of the 
injured person, because of his relationship 
to him. The cases already cited make it 
clear that in a case of this character, the 
two causes of action co-exist and are inde- 
pendent of each other.* And as Etzel in- 
curred no loss through hospitalization, and 
the wages for the period had to be, and actu- 
ally were, paid to him by the Government, the 
settlement of his claim was limited to com- 
pensation to him for his suffering, conse- 
quent upon his physical injuries.” 


Judgment will, therefore, be for the plaintiff. 
Dated this 18th day of May, 1945. 


LEON R. YANKWICH 
JUDGE 








2 McQuigg v. Childs, 1931, 213 C. 661, 664; 
And see: Burgesser v, Bullock’s, 1923, 190 C. 
643; White v. Davis, 1930, 103 C. A. 531, 541-543; 
Maggart v. Bell, 1931, 116 C. A. 306, 310-311; 
Lincoln v, Williams, 1932, 119 C. A. 498, 502; 
Pinello v. Taylor, 1933, 129 C. A. 508, 513; 
Salomon v,. Meyer, 1934, 1 C (2) 11, 15-16; Nicho- 
las v. Leslie, 1935, 7 C. A. (2) 590, 595-596; 
Lowell v. Harris, 1937, 24 C. A. (2) 70, 84; 
Vanderpool v. Dunham, 1939, 35 C. A. (2) 166. 

2% Kidd v. Hillman, 1936, 14 C. A. (2) 507; 
Franklin v. Franklin, 1945, 67 A. C, A. 830. 

™% See cases cited under Footnotes 7, 8, and 9; 
41 C, J, S. Husband and Wife, Sec. 401, p. 896; 
And see: Lansburgh & Bros. Inc. v. Clark, 1944, 
U. S. App. D, C. 127 F. (2) 331, 332, where 
Groner, C. J., says: “In the prosecution of 
these separate and independent rights there is 
no privity, and a judgment against one is not 
a bar to an action by another.’’ (Italics added.) 
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% The identical contention was rejected in 
Attorney General v. Valle-Jones, (1933), 2 K. B. 
209, 215: The court said: ‘‘As the result of that 
negligence, the injured men had a claim against 
the defendant for damages, which in the ordi- 
nary case would include any loss of wages dur- 
ing their incapacity and also the cost of any 
hospital treatment and medical attendance rea- 
sonably incurred. The injured men did make a 
claim against the defendant in which they re- 
covered damages, but those damages cannot 
have included any sum in respect of loss of earn- 
ings, because in fact during the period of their 
incapacity they continued to receive their pay 
from their employers, the Royal Air Force; nor 
did those damages include any expenses of hos- 
pital treatment or medical attendance, because 
these benefits were provided for the men by the 
Royal Air Force.’’ 
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“MISSING IN ACTION” AND 
THE SEVEN-YEAR STATUTE 


In civil life, in peacetime and under the 
usual statute, a person is not presumed dead 
until he has been missing for seven years. 
At the end of that time his estate may be 
administered and policies of insurance on 
his life sued on. But under wartime con- 
ditions, a waiting period of seven years is 
unreasonable. Soldiers are under close sur- 
veillance and within a reasonably short time 
after they are reported “missing”, a finding 
as to their status may be made. This, in 
fact, is the procedure followed by the War 
Department. 





World War | 


During World War I the Judge Advocate 
General ruled that circumstances of disap- 
pearance would justify a conclusion that the 
missing person was dead, within a shorter 
period than the usual seven years; and the 
War Department sought to influence gen- 
eral acceptance of the Department’s findings 
of presumptive death of missing persons 
short of the seven-year period. Also, an 
attempt was made to enact a statute requir- 
ing acceptance by insurance companies of 
death determinations by the War and Navy 
Departments, but Congress decided that the 
subject was outside the field of federal legis- 
lative power. 


The Missing Persons Act 


After the United States had been engaged 
in World War II for several months, the 
Missing Persons Act was passed, March 7, 
1942. Itis Public Law 490, and Section 1005 
provides: 


When the twelve months’ period from date of 
commencement of absence is about to expire in 
any case of a person missing or missing in 
action and no official report of death or of being 
a prisoner or of being interned has been re- 
ceived, the head of the department concerned 
shall cause a full review of the case to be made. 
Following such review and when the twelve 
months’ absence shall have expired, or follow- 
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ing any subsequent review of the case which 
shall be made whenever warranted by informa- 
tion received or other circumstances, the head of 
the department concerned is authorized to direct 
the continuance of the person’s missing status, 
if the person may reasonably be presumed to 
be living, or is authorized to make a finding 
of death. When a finding of death is made it 
shall include the date upon which death shall 
be presumed to have occurred for the purposes 
of termination of crediting pay and allowances, 
settlements of accounts, and payments of death 
gratuities and such date shall be the day fol- 
lowing the day of expiration of an absence of 
twelve months, or in cases in which the missing 
status shall have been continued as hereinbefore 
authorized, a day to be determined by the head 
of the department. (Mar. 7, 1942, ch. 166, § 5, 
56 Stat. 145; as amended Dec. 24, 1942, ch. 828, 
§ 1, 56 Stat. 1093.) 


War Department Procedure 


Colonel Randolph C. Shaw, of the Judge 
Advocate General’s Department, speaking of 
a conference had between the War Depart- 
ment and counsel for the insurance com- 
panies as to the procedure followed by the 
Department, says: “The general counsel of 
one of the largest companies in the United 
States has this to say concerning these meet- 
ings: ‘I came away from these meetings with 
the definite opinion that a finding of death 
made by the War and Navy Departments 
with respect to a serviceman who had been 
carried in a “missing” category for more than 
a year was based upon careful study of the 
facts of each particular case, and that the 
resulting decision to declare that the missing 
person should be presumed dead represented 
the considered judgment of competent men 
in possession of all the available information. 
It is my understanding that each “missing” 
case is given individual consideratidn and 
study in the light of every bit of informa- 
tion which the Department has; that the 
persons who handle the review of these files 
are not clerks and general office help whose 
work is routine and whose competency to 
make such decisions might be subject to 
question, but rather, a board of high ranking 
officers who are fully cognizant of the law 
and of the responsibility which their task 
involves, and who appreciate the significance 
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and effect of the conclusions they reach; 
and that when the board of these officers 
makes a finding that a certain individual is 
dead, the circumstances are such that there 
is no reasonable possibility that the individ- 
ual is still alive.’” (The Eastern Underwriter, 
March 23, 30, 1945.) 


State Enactments 


Since the enactment of the Missing Persons 
Act in 1942, many of the states have enacted 
statutes making a finding of death under 
this Act prima facie evidence of the death 
of the missing person. 


The form of statute enacted by most of the 
states is almost identical with that of the 
State of Tennessee, one of the earliest (Sen- 
ate Bill No. 201, approved February 9, 1945) 
which is as follows: 


AN ACT to provide for the receiving as prima 
facie evidence in any court, office or other place 
in this State, official finding, records, reports, 
or certified copies thereof, of death, presumed 
death, missing or other status, issued by the 
Secretaries of War and Navy and other Fed- 
eral Officers and Employees. 


Section 1. Be it enacted by the General As- 
sembly of the State of Tennessee, That a writ- 
ten finding of presumed death made by the 
Secretary of War, the Secretary of the Navy, or 
other officer or employee of the United States 
authorized to make such finding, pursuant to 
the Federal Missing Persons Act (56 Stat. 143, 
1092, and P. L. 408, Ch, 371, 2nd. Sess. 78th 
Cong., 50 U. S. C, App. Supp. 1001-1017) as 
now or hereafter amended, or a duly certified 
copy of such finding, shall be received in any 
court, office or other place in this State as prima 
facie evidence of the death of the person therein 
found to be dead, and the date, circumstances 
and place of his disappearance. 


Section 2. Be It Further Enacted, That an 
official written report or record, or duly certi- 
fied copy thereof, that a person is missing, miss- 
ing in action, interned in a neutral country, 
or beleaguered, besieged or captured by an 
enemy, or is dead, or is alive, made by any 
officer or employee of the United States au- 
thorized by the Act referred to in Section 1 
or by any other law of the United States to 
make same, shall be received in any court, office 
or other place in this State as prima facie evi- 
dence that such person is missing, missing in 
action, interned in a neutral country, or be- 
leaguered, beseiged or captured by an enemy, 
or is dead, or is alive, as the case may be. 


Section 3. Be it Further Enacted, That for 
the purposes of Section 1 and Section 2 of this 
Act any finding, report or record, or duly certi- 
fled copy thereof, purporting to have been 
signed by such an officer or employee of the 
United States as is described in said Sections, 
shall prima facie be deemed to have been signed 
and issued by such an officer or employee pur- 
suant to law, and the person signing same shall 
prima facie be deemed to have acted within 
the scope of his authority. If a copy purports 
to have been certified by a person authorized 
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by law to certify the same, such certified copy 
shall be prima facie evidence of his authority 
to so certify. 

Section 4. Be it Further Enacted, That if any 
provision of this Act or the application thereof 
to any person or circumstance be held invalid, 
such invalidity shall not affect any other pro- 
vision or application of the Act which can be 
given effect without the invalid provision or 
application, and to this end the provisions of 
this Act are declared to be severable. 

Section 5, Be it Further Enacted, That this 
Act take effect from and after its passage, the 
Public Welfare requiring it. 


The following states have enacted statutes 
with substantially the same _ provisions: 
Georgia, Act No, 384, Acts 1945, March 9, 
1945; Iowa, House Bill No, 217, approved 
March 13, 1945; New Hampshire, House 
Bill No. 32, approved March 15, 1945; Wash- 
ington, Chapter 101, Laws 1945, approved 
March 15, 1945; New Jersey, Chapter 46, 
Laws 1945, approved March 21, 1945; Nevada, 
Assembly Bill No. 100, approved March 22, 
1945; Colorado, Senate Bill No. 318, ap- 
proved April 9, 1945; Delaware, Senate Bill 
No. 228, approved April 13, 1945; South 
Carolina, Governor’s Act No. 210, Acts 1945, 
approved April 18, 1945; Maine, Senate Bill 
No. 425, approved April 19, 1945; California, 
Chapter 284, Laws 1945, approved May 3, 
1945, 

The New York Act (Chapter 645, Laws 
1945) enacts only the first two sections of the 
act as above quoted. 


Oklahoma’s Act 


The Oklahoma Act (House Bill No. 343, 
approved April 24, 1945) is peculiar in limit- 
ing the use of official findings to probate 
proceedings. It would apparently have no 
effect on the use of such findings in any 
other proceedings. It is as follows: 

AN ACT providing that in any proceedings had 
in administration of intestate estates or for 
the probate of wills, or for the termination of 
life estates or joint tenancies, the official noti- 
fication by the Government of the United States 
of the death of any person while in the Military 
or Naval Service shall be prima facie evidence of 
the fact of death; and declaring an emergency. 


Be it enacted by the people of the State of 
Oklahoma: 


Section 1. That in all proceedings brought for 
the administration of the estate of any person 
who dies intestate, or for the probate of the 
will of any person who shall die testate, or 
for the adjudication of the fact of the death 
of any life tenant or joint tenant of real estate, 
where such person shall have been in the mill- 
tary, naval or maritime service of the United 
States at the time of death, the official notice 
of death issued by or received from the United 
States Government or any department thereof, 
shall be admissible in evidence in such pro- 
ceedings, and shall be prima facie evidence of 
the fact of death. Provided, however, that no 
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decree distributing the estate of such deceased 
person in either administration proceedings or 
under the provisions of any will of such dece- 
dent, shall be entered until a period of two (2) 
years shall elapse from the reported death of 
such decedent. 


Says the Kentucky Attorney General: 


To date there have been no reported cases 
under these statutes. However, the Ken- 
tucky Attorney General, apparently in the 
absence of state statute on the subject, on 
April 17, 1944, rendered an opinion on the 
question of whether or not it was necessary 
to wait for seven years before administer- 
ing the estate of a soldier whom the War 
Department had found to be dead after 
being “missing” for one year and a day. 
Said the Attorney General: “You ask about 
the appointment of administrators of the 
estates of soldiers who are reported missing 
in action, and whom the War Department 
under its rulings declares and are presumed 
dead after one year and one day after they 
are missing. It is your interpretation that 
the Seven-Year Statute .. . should apply 
rather than the War Department’s ruling 
and presumption. This is a question to 
which we can find no precedent, and of 
course, my views must be merely an opinion 
until the court decides it. The ordinary sec- 
tion, 722.130 KRS, in my opinion, applies 
to normal conditions where the person pre- 
sumed dead is neither restricted nor cir- 
cumscribed in his volition or arena of ac- 
tion. In other words, he can go where he 
pleases and after seven years’ absence he 
is presumed dead under this Statute, no 
information to the contrary being obtain- 
able. ‘ 


“In your case, however, here is a soldier 
in the services of the army and under its 
supervision and control, in a dangerous and 
perilous occupation with a restricted arena 
of action. The government looks after these 
soldiers and reports them as missing, killed, 
or prisoners. They have every facility pos- 
sible to obtain information as to whether 
they are living or dead, and after one year 
reported missing, and no information as to 
being a prisoner, they declare them and 
report them as dead. It would seem to me 
as they are under the control of the army 
who keeps a watch on their movements 
and conditions, that the army presumption 
should control. It would be unjust, it seems 
to me, to postpone the administration of 
these soldiers’ estates, whom the army 
presumes dead, for seven years as is done 
in ordinary estates. As stated above, there 
are conditions which will shorten the pe- 
riod of presumption. This is recognized 
by all text writers, and certainly the army 
services, perilous service, would authorize 
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a shortening of the statutory period of pre- 
sumption, I am, therefore, of the opinion 
that you should follow the War Depart- 
ment’s presumption, and when they report 
them missing, and after a year and a day 
declare them officially dead, their estates 
should be administered.” 
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INSURANCE PREMIUM 
TAXES SUMMARIZED 


Under the impetus of United States v. South 
Eastern Underwriters Association, et al., 322 
U. S. 533, 5 CCH Fire anp CASuALty CASES 
194, eighteen states have revised their insur- 
ance taxing statutes so as to provide equal’ 
and nondiscriminatory taxation of foreign 
and domestic insurance companies and to 
bring such statutes into compliance with the 
Commerce Clause of the Federal Consti- 
tution. Under the type of statute in force 
in Oklahoma, the United States Supreme 
Court in Lincoln National Life Insurance Co. 
v. Read et al. has rejected the challenge to 
state tax statutes, under the equal protection 
clause of the Fourteenth Amendment. 


A few states decided to hold the line under 
their present taxing statutes, but did enact 
legislation designed to protect home insur- 
ance company officials from personal lia- 
bility for foreign state premium taxes in 
the event such taxes may be held unconsti- 
tutional. 





Though the subject of taxes is beyond the 
scope of the Journal, the great interest in 
new taxes on the insurance business, prompts 
us to summarize below the more important 
changes in state laws on the subject. 


Arizona 


Ch, 100 provides that the gross premiums 
tax shall apply alike to both foreign and 
domestic insurance companies and changes 
the return and tax payment due date from 
March 1 to April 1. Approved March 20, 
1945; effective June 8, 1945. 


Arkansas 


Act No. 187 extends the tax on gross re- 
ceipts to domestic as well as foreign insur- 
ance companies but leaves the 2% rate on 
fire, tornado and marine insurance compa- 
nies and the 214% rate on life, accident and 
health insurance companies unchanged. Ap- 
proved March 5, 1945; effective January 1, 
1945 (not applicable to returns of 1944 pre- 
miums); expires January 1, 1947. 
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Connecticut 


H. B. No. 270 redefines “gross direct pre- 
miums” and adds definitions of “gross di- 
rect annuity considerations” and “ocean 
marine insurance.” The rate on net direct 
life insurance premiums and net direct 
annuity considerations, including premiums 
for disability, double indemnity and any 
other such incidental benefits, is reduced 
to 14%. Provisions formerly dealing with 
foreign insurance companies are repealed 
and new ones enacted which provide that 
foreign and alien companies doing business 
in the State shall pay 14% of total net 
direct life insurance premiums, including 
premiums for disability, double indemnity 
and any other such incidental benefits, and 
2% of all other net direct premiums received 
by such companies from policies written on 
property or risks located in the State, ex- 
cluding premiums for ocean marine insur- 
ance and net direct annuity considerations. 
Retaliatory provisions concerning states or 
countries imposing greater fees than those 
imposed by Connecticut are also included. 
Ch. 8 provides for payment of tax in 1945 
at the new rate. 


Delaware 


H. B. 103 changes the tax on all insurance 
companies, excepting workmen’s compen- 
sation, from 14% to 1%4% applicable to 
gross amount of premiums received com- 
mencing with the calendar year 1945, 


Florida 


H. B. 406 repeals sections formerly impos- 
ing license and premiums taxes on insur- 
ance companies and replaces such sections 
by the following provisions: fire or other 
casualty, indemnity, accident, health, fidelity, 
workmen’s compensation, life, sick and fu- 
neral benefit, fraternal benefit, surety, mu- 
tual benefit, plate glass insurance companies 
and attorneys doing reciprocal or inter- 
insurance business must pay an annual 
$200 license fee and an annual premiums 
tax of 2% plus a % of 1% fee on or before 
March 1, 1946, and a 1% fee on March 1 
annually thereafter on gross receipts on 
annuity policies or contracts paid by hold- 
ers in Florida; license fees must be paid 
annually on or before October 1 and pre- 
miums fees on or before March 1; premiums 
returns must be filed in such form as re- 
quired by the Insurance Commissioner. 


H. B. 408 provides that fire or other casu- 
alty, indemnity, accident, health, fidelity, 
workmen’s compensation, life, sick and fu- 
neral benefit, fraternal benefit, surety, mu- 
tual benefit, plate glass insurance companies, 
and attorneys doing reciprocale or inter- 
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insurance business, at their option, may take 
credit against Florida premium receipts 
taxes for a sum equal to the proportion of 
said premiums tax which the proportion of 
the total amount of premiums received from 
insurance and annuity contracts in Florida 
bears to the total amount of all premiums 
received by the insurer from all insurance 
and annuity contracts everywhere. 


Georgia 


H. B. No. 67 imposes the tax on gross di- 
rect premiums, including annuity consider- 
ations on business done in the State, instead 
of on premiums received in the State, elimi- 
nates the former deduction allowed on re- 
insurance to companies doing business in the 
State, withdraws the exemption formerly 
extended to domestic mutual fire insurance 
companies, raises the tax rate from 114% 
to 2% and repeals a provision requiring 
deposits of foreign insurance companies 
doing business in the State. Applicable to 
premiums received after January 1, 1945. 


lowa 


H. B. No. 395 changes the gross premiums 
tax on all insurance companies and attor- 
neys in fact to 2%, fraternal beneficiary 
associations, county mutual associations and 
non-profit hospital and medical service cor- 
porations excepted, such tax not to be in- 
creased on account of any-retaliatory law. 
The rate is applicable to the year 1944 and 
thereafter. Computation of tax of attorneys 
in fact is amended to eliminate the deduction 
of considerations for reinsurance and the 
amount actually paid for losses on property 
located within this State or on claims arising 
within the State. Mutual insurance compa- 
nies are excluded from the tax computation 
provisions of Sec. 8916. Secs. 7021, 7022, 
7025 and 8612.1, relating to alien companies, 
foreign companies, domestic companies and 
discrimination between Iowa companies, are 
repealed. 


Maine 


Ch. 118 provides that domestic life insurance 
companies shall, on or before April 1, pay 
a tax of 2% instead of 1% on gross direct 
premiums written and assessments includ- 
ing annuity considerations and that all other 
insurance companies except mutual fire 
insurance companies transacting mill insur- 
ance shall, on or before May 1, pay a tax 
of 2% instead of 1% of gross direct pre- 
miums; deletes a provision declaring the 
tax as being for the privilege of doing 
business in the State; repeals a provision 
relating to ratio of tax on certain foreign 
insurance companies; repeals a provision 
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relating to reciprocal provisions as to for- 
eign insurance companies and repeals and 
reenacts a provision relating to fees payable 
to the Insurance Commissioner. Applicable 
to 1945 assessment. 


Missouri 


S. B. 74 imposes a 2% tax on direct pre- 
miums received by domestic insurance com- 
panies organized under Articles 2, 7, and 
17 of Chapter 37, Revised Statutes (life and 
accident, mutuals other than life and fire, 
and title insurance companies) and mutual 
fire insurance companies from policyholders 
in the state or on account of business done 
in the state. The first return is due 30 days 
after the effective date of this Act (April 
28, 1945) and the tax is due 60 days after 
the effective date. Domestic companies are 
allowed to deduct from the premiums tax 
all income taxes, franchise taxes, personal 
property taxes, valuation fees, registration 
fees and examination fees paid under state law. 


New Hampshire 


Ch. 71 extends the gross premiums tax on 
insurance companies to both foreign and 
domestic companies and repeals tax and 
return requirements applicable solely to 
foreign companies. Domestic companies, 
prior to this Act, were not liable for such 
a tax. Important provisions contained in 
Ch. 71 are as follows: a 60-day extension 
of time allowed, at the Commissioner’s 
discretion, for filing returns; life insurance 
companies not required to file gain and loss 
exhibit until succeeding May 1; reports due 
on or before March 1 (domestic compa- 
nies’ returns formerly due during month of 
January); annual $35 fee provided for privi- 
lege of doing business due April 1 (like fee 
formerly imposed on foreign companies was 
$150 per year); fire, marine, fidelity and 
casualty companies must pay to Commis- 
sioner upon property and risks resident in 
State for year ending December 31 pre- 
ceding, within one month after receiving 
from the Commissioner notice of amount 
due, 2% of all gross direct premiums less 
return premiums and unabsorbed premium 
deposits returned or credited to policy- 
holders upon business in State; life insur- 
ance companies pay to the State Treasurer, 
within one month after receiving notice 
from the Commissioner of amount due, 2% 
of gross direct premiums from residents less 
dividends returned or credited to policy- 
holders. Effective as to taxes assessed De- 
cember 31, 1944. 


New Jersey 


Ch. 132 provides that every domestic and 
foreign stock, mutual and assessment insur- 
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ance company shall pay an annual tax on 
or before June 1 to the Director of the 
Division of Taxation. The tax, except as 
to marine insurance and life insurance 
companies which are specially taxed, is 2% 
of taxable premiums collected during the 
previous calendar year on all business in 
the State, less the amount of any franchise 
taxes and taxes on property, exclusive of 
taxes on real estate and the taxes levied 
under this Act and taxes paid to firemen’s 
relief associations under R. S. 54:18-1, paid 
in the State by the company pursuant to 
any State law during the year. The tax on 
life insurance companies is 2% on premiums 
on life insurance contracts of residents and 
1% on annuity contracts of residents less 
the amount of franchise taxes and taxes on 
property, exclusive of taxes on real estate 
and taxes payable under this Act. No de- 
duction is allowed for franchise taxes or 
property taxes on the tax payable in the 
year 1945 and deductions for such taxes are 
allowed at graduated percentages for taxes 
payable in the years 1946 to 1954. The tax- 
able premiums shall not exceed 121%4% of 
the total premiums calculated as specified 
in Act. The taxes imposed are first payable 
in the year 1945 on the basis of taxable 
premiums and taxable considerations for 
the calendar year 1944, provided that taxes 
paid prior to the effective date or payable 
prior to the effective date and subsequently 
paid under any State law assessed on the 
basis of premiums and considerations col- 
lected during the year ending December 31, 
1944, or on the net value of policies in force 
December 31, 1944, shall be credited against 
the tax levied on life insurance companies. 
Reports are due on or before March 1 annu- 
ally to the Commissioner of Banking and 
Insurance who, on or before May 1, reports 
to the Director of the Division of Taxation 
facts necessary for the computation and 
collection of the tax. Secs. 54:4-20, 54:4-22, 
54:13-1, 54:13-11, 54:13-15 and 54:17-4, Re- 
vised Statutes, are amended to effectuate the 
provisions of the new law and Secs. 17 :32-7, 
17:32-12, 54:4-21, 54:13-13, 54:13-14, 54:17-1, 
54:17-2 and 54:17-3, Revised Statutes, are 
repealed. Approved and effective April 10, 
1945, except that the amendment to Sec. 
54:4-20 and the repeal of Sec. 54:4-21, relat- 
ing to life insurance companies, are effective 


July 1, 1945. 


New Mexico 


Ch. 107 revises the taxing statutes, relating 
to insurance companies by imposing equal 
and nondiscriminatory taxes on domestic 
and foreign insurance companies. The tax 
is imposed on all companies licensed to 
transact an insurance business in the State 
equal to 2% of gross premiums on insur- 
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ance covering risks within the State, less 
return premiums, including dividends paid 
to policyholders, and premiums received for 
reinsurance. Effective July 8, 1945. 


North Carolina 


H. B. No. 811 repeals the existing gross 
premiums and license fee provisions cover- 
ing insurance companies and imposes new 
provisions and rates. Under the new law, 
license fees are due April 1 annually and 
gross premiums fees and reports are due 
March 15, annually. The gross premiums 
tax is 2% on companies other than work- 
men’s compensation companies and self- 
insurers which are liable for a 4% tax. 
License fees are $300 on all companies ex- 
cept farmers’ mutual fire insurance compa- 
nies and fraternal orders and this fee must 
be paid by April 1, 1945, and annually there- 
after. The Act further provides that the 
provisions of the Revenue Act of 1939, as 
amended in effect December 31, 1944, shall 
govern with respect to reports and taxes 
on premiums received by insurance compa- 
nies through December 31, 1944, and on 
income received in the calendar year 1944, 
with the above exception as to license fees. 
Ratified and effective March 17, 1945; effec- 
tive, as to fees and taxes which shall be- 
come due and payable, after March 15, 1945. 


Oklahoma 


H. B. No. 83 provides that both domestic 
and foreign insurance companies shall be 
subject to the 4% tax on premiums for risks 
within the State and to an annual license 
fee of $100, such fees to be in lieu of all other 
taxes except ad valorem taxes. The license 
fee and a tax of $10 per month in lieu of 
the 4% tax are required of companies apply- 
ing for the first time for a license to do 
business in Oklahoma. Credits for invest- 
ments in Oklahoma real estate or securities 
are permitted against the premiums tax. 
These credits operate to reduce the tax on 
a graduated scale until, if 30% or more of 
the company’s assets are in Oklahoma, there 
is no tax. Applicable to 1945 tax. 


Oregon 


Ch, 302 includes domestic as well as foreign 
and alien companies within the scope of 
the gross premiums tax; reduces such tax 
from 2%% to 2% of premiums, payable on 
or before July 1, 1948, except that the tax 
payable and paid on or before April 1, 1945, 
shall be deemed portent as herein required 
on or before July 1, 1945, and any excess 
_ paid over 2% will be refunded; increases 
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the annual license for domestic mutual fire 
associations to $50; requires the attorney 
for every exchange licensed to do business 
in the State to pay 2% of gross premiums 
and, in addition, requires such attorney for 
every exchange writing fire and automobile 
fire and theft insurance to pay % of 1% of 
gross premiums or deposits, the same to be 
in lieu of all other taxes in the State except 
taxes on real and personal property located 
in the State; and repeals Sec. 101-110 con- 
cerning reciprocal obligations of foreign 
corporations. Approved March 21, 1945; 
effective June 16, 1945, 


South Dakota 


H. B. No. 190 repeals sections of the law 
which pertain to taxation of insurance com- 
panies (Secs. 57.3501—57.3506, 57.3508— 
57.3510, 57.3514) and substitutes the follow- 
ing provisions: every insurance company, 
foreign or domestic, except county mutual 
companies, township mutual companies and 
fraternal benefit societies, shall, at the time 
of making its annual statement, on or before 
March 1 each year, pay as taxes 2UY% of 
gross premiums received upon property or 
risks resident in South Dakota or 14% of 
the consideration received for annuity con- 
tracts; companies with investments in South 
Dakota representing 20% of their total 
assets or equivalent to 20 times the total 
premiums received shall pay, instead, 1% 
of the gross premiums and gross consider- 
ations received; the tax is in lieu of all 
other taxes on the companies involved 
except property taxes and the additional 
tax imposed by Sec, 31.0306 on fire insur- 
ance companies. Approved February 28, 
1945; effective July 1, 1945, 


Tennessee 


Ch. 3 provides for taxing premiums of insur- 
ance companies, domestic and foreign, and 
repeals all laws or parts of laws in conflict. 
The rates are as follows: life insurance 
companies, 2% on gross premium receipts 
from residents of Tennessee; workmen’s 
compensation insurance companies and self- 
insurers, 4% on gross premiums collected 
(minimum tax on self-insurers, $5); annuity 
companies and life insurance companies 
writing annuity contracts, 144% on gross 
consideration receipts paid by or for resi- 
dents of Tennessee; all other insurance 
companies, 2% on gross premiums paid by 
or for residents of Tennessee or on property 
located in the State; companies writing fire 
insurance pay an additional tax of 4% of 1%. 
Reports and payments are due on or before 
March 1 and September 1 and are for the 
privilege of doing business for the six-month 
period commencing January 1, 1945, and 
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for each succeeding six-month period com- 
mencing January 1 and July 1 of each year 
but shall be measured by the gross pre- 
miums and considerations received during 
the six months immediately preceding. Self- 
insurers shall pay the tax in January of each 
year. 


Texas 


H. B. No. 23 imposes a gross premiums 
tax of 3.5% on every group of individuals, 
society, association or corporation transact- 
ing the business of life insurance, personal 
accident insurance, life and accident insur- 
ance, or health and accident insurance for 
profit, or for mutual benefit, or protection 
in the State. Reports due March 1 showing 
premiums collected during preceding calen- 
dar year; applicable to premiums collected 
during 1948, and current laws will be in 
effect until that time. Arts. 4758, 4769 and 
7064a, R. C. S., 1925, are repealed. 


Washington 


Ch, 28 provides that the rate of tax on gross 
premiums shall be 2%, the same to be appli- 


Here Lies “U. S. v. S. E. U. A.” 


cable to both domestic and foreign compa- 
nies. The Insurance Commissioner states 
that the change does not affect 1944 returns. 


West Virginia 


S. B. No. 123 imposes a 2% gross premiums 
tax on every insurance company licensed to 
transact business in the State. Prior to the 
amendment, the tax was limited to insur- 
ance companies incorporated or organized 
under the laws of any other state or under 
the laws of any foreign government. Re- 
turns of gross premiums collected and re- 
ceived on business done in the State during 
the previous calendar year and payment 
to the tax are required to be made to the 
Insurance Commissioner on or before March 
1, 1945 and annually thereafter. 


S. B. No. 81 provides that companies with 
reciprocal or inter-insurance contracts are 
to make an annual report and pay an annual 
license fee of $10. In addition, a tax of 2% 
of the gross premiums or deposits collected 
during the preceding year plus an annual 
premium tax of % of 1% of the premiums 
for fire policies are to be paid. Approved 
March 2, 1945, effective February 27, 1945. 


1945 


Attorney General Francis Biddle announced that he has directed the dismissal 
of the Government’s antitrust suit against the South-Eastern Underwriters Assoct- 
ation and 198 capital stock fire insurance companies, now pending in the District 
Court at Atlanta, Georgia. 


The Attorney General said he had directed dismissal of the indictment because 
of legislation recently enacted by Congress granting a limited exemption from 
the Sherman Act for the business of insurance until January 1, 1948. At the 
present time, the Sherman Act is applicable to the business of insurance where 
there are acts of boycott, coercion or intimidation or agreements to boycott, 
coerce or intimidate. After January 1, 1948, the antitrust laws will apply in full 
force to the extent that insurance is not regulated by state law. 


In view of the purpose of Congress to provide a limited moratorium period for 
the business of insurance from operation of the Sherman Act and to provide the 
states with an opportunity to enact regulatory legislation consistent with the 
purposes of the Sherman Act, Mr. Biddle said, the Department of Justice will 
not prosecute insurance companies for past violations of the antitrust laws unless 
such activities are continuing and are not within the present limited exemption. 
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ARREST FOR RECKLESS DRIVING 
AND CIVIL LIABILITY 


r* THE CASE of Pacey v. Strange, 22 CCH 
AUTOMOBILE CASES 789, there was a 
strange holding in a pedestrian’s suit for 
personal injuries suffered as a result of the 
pedestrian’s being struck by defendant’s truck. 


The defendant was permitted to testify that he. 


had not been arrested or convicted on a charge 
of reckless driving in connection with the acci- 
dent or with any other accident. The plain- 
tiff’s declaration charged the defendant with 
violation of certain city ordinances, includ- 
ing the section forbidding reckless driving. 
The ordinance in question was offered and 
received in evidence. Then, on the alleged 
theory of removing any impression that the 
jury might have got from allowance of the 
ordinance in evidence that the defendant 
had been arrested on a charge of violating 
the ordinance, the defendant was allowed 
to be questioned on direct examination by 
his attorney, as follows: 

Q. Were you arrested or convicted of the charge 
of reckless driving? 

(Plaintiff's attorney): There is no claim to that, 
your honor. It is not proper, so there could be 
any favorable or unfavorable inference derived 
from that. 

The Court: You may take the answer. 

Q. (Defendant's attorney). . . . Were you ar- 
rested or convicted in connection with this acci- 
dent? 

A. No, sir. 

Q. Or any other accident? 

A. No, sir. 


Q. Were you given a ticket 7 


(Plaintiff's attorney): I object to that, your 
honor please, because Mrs. Pacey could not be 
bound in any way. 


The Court: It is conceded here that there were 
no proceedings. 
(Defendant's attorney): ... Yes. 


(Plaintiff's attorney): No, we don’t claim there 
was any. 


On appeal from a judgment for the de- 
fendant, complaint was made that the ad- 
mission of such testimony was prejudicial 
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What the Courts 


Are Doing 


and reversible error. The majority of the 
court rejected this ground, and in affirming 
a judgment for the defendant said: (opinion 
of Chief Justice Starr): “In view of the 
statement by plaintiff's attorney that she did 
not claim that defendant had been arrested 
or convictd, it was not reversible error to 
permit him to give the above-quoted testi- 
mony. In other words, it was not prejudi- 
cial to permit defendant to testify as to facts 
admitted by plaintiff... . We are satisfied 
that the jury reached a just conclusion, and 
that there was no miscarriage of justice.” 
(Citing the Michigan statute providing that 
no judgment or verdict shall be disturbed 
for error unless resulting in a miscarriage 
of justice.) 


What Persuaded the Jury? 


Read alone, this opinion would seem to hold 
that there had been no miscarriage of justice 
because the matters to which the defendant 
testified, and to which objection is made, 
were facts admittted by the plaintiff. A 
much sounder basis for the court’s conclu- 
sion affirming the judgment for the defend- 
ant, is that set up in the concurring opinion 
of Reid, J., that “the testimony taken in its 
entirety greatly preponderates in favor of 
the defense and we conclude that the jury 
in arriving at their verdict must have been 
persuaded by the testimony of several eye 
witnesses without necessity of relying upon 
the erroneously admitted testimony above 
quoted.” As to the questions objected to, 
Judge Reid’s opinion is unequivocal that the 
questions and answers were erroneously 
allowed in evidence. “Introduction of the 
sections of the ordinance in evidence did 
not prove nor tend to prove anything as to 
defendant’s conduct nor indicate that he 
had been arrested, but merely cited a rule 
of conduct. The ruling admitting the quoted 
testimony indicated that the judgment of offi- 
cers of the law could be considered by the jury 
in arriving at a conclusion as to defendant’s 
negligence. The trial judge did not ex- 
pressly so rule, but the ruling did not limit 
the purposes for which the testimony could 
be considered and thus left it to the jury to 
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infer that non-prosecution should be con- 
sidered as evidence of want of merit in the 
claim of defendant’s guilt and the ruling 
permitting the testimony to be given served 
no proper purpose. The negative answers 
indicated to the jury that, the officers of the 
law did not think there was sufficient proof 
of defendant’s negligence or reckless driving 
to justify his prosecution.” However, be- 
cause the evidence preponderated so heavily 
in favor of the defendant, this concurring 
judge concluded that the jury must have 
been persuaded by such testimony, without 
relying upon the erroneonsly admitted testi- 
mony above quoted; and since the jury 
reached a just conclusion, there was no mis- 
carriage of justice. Apparently this was the 
ground for the concurring opinion of Wiest, 
J., also. 


It is well that the concurring opinions 
clarified the basis of decision, as the opinion 
of the majority could easily be read as view- 
ing with only faint disapproval the prejudicial 
questions asked by defendant’s counsel. As 
we read the majority opinion, so long as 
facts are admitted by the plaintiff, no matter 
whether they be irrelevant, questions asked 
of the defendant with reference to such ad- 
mitted matters are not prejudicial. Such a 
rule could certainly lead to the asking of 
many prejudicial questions having no bear- 
ing whatever on the merits, which would 
greatly prejudice the opposing party, since 
he could not deny them. For example, 
though the plaintiff might not deny that the 
defendant had no liability insurance cover- 
ing the accident, the asking and answering 
by the defendant of a question on this sub- 
ject might be very prejudicial to the plain- 
tiff s 

On the theory of the majority opinion, the 
defendant would be justified in testifying on 
any of a number of irrelevant questions on 
which he might expect to make a good score. 
“Do you have liability insurance?”’, “Have 
you paid your income tax?”’, “Have you 
donated blood to the Red Cross?”, and any 
of a number of similar farfetched questions 
could be justified under the majority’s theory. 
No doubt this is a gross exaggeration, but it 
may serve to point up the danger of a rule 
that a question is not prejudicial merely be- 
cause the matter to which it refers is ad- 
mitted, or not denied by the opposing party. 
We venture that the Michigan Supreme 
Court will again encounter this question. 
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HOW NOT TO BAKE A CAKE 


The elusive quality of a word was never 
better illustrated than in the vexing problem 
posed by the South Carolina Supreme Court 
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in McKenzie v. Peoples Baking Company, 11 
CCH Negligence Cases 258, the case of the 
cupcake and the piece of steel. Was the 
piece of steel an “ingredient” of the cake? 
And what did the legislature in its culinary 
innocence mean when it “deemed adulter- 
ated” any article of food that “contains any 
added poisonous ingredient which may 
render such article i injurious to the health of 
the person consuming 


At first glance one might conclude that the 
solons were up to their old trick of writing 
a law, vague, with appropriate sounding 
noises, in the hope that the bench and bar 
would somehow give it precise and specific 
meaning wherever necessary. On the other 
hand, occasional echoes of intentional mean- 
ing in the statute, make one hesitate, and 
wonder if perhaps the boys down at the 
state-house did not, after all, have some- 
thing in mind, 


How It Happened 


McKenzie, the plaintiff, bought for five 
cents, a cake which had been baked by the 
defendant Peoples Baking Company, and by 
it supplied to the merchant for resale. On 
eating the cake, the plaintiff received a 
severe cut and injury to her gums from a 
sharp piece of steel imbedded in the cake. 
She sued the baking company, alleging gross 
and wilful negligence (without specifically 
referring to any statutory provisiOn), 


In the Trial Court 


At the close of the plaintiff's case, the de- 
fendant’s motion for a directed verdict was 
granted upon the ground that (as recited 
in the trial judge’s order) there was no 
evidence of common law negligence in the 
manufacture of the cake, and that the Pure 
Food Statute was inapplicable because the 
piece of steel was not an “ingredient” of the 
cake, for it was not a component or intended 
part of the cake; and therefore no presump- 
tion of negligence from the mere violation 
of the statute arose. 


One section of the statute involved provided 
that an article of food shall be deemed to 
be adulterated “if it contains any added 
poisonous ingredient, or any ingredient 
which may render such article injurious to 
the health of the person consuming.” 


The Decision on Appeal 


The majority opinion, saying that it would 
give the statute a liberal interpretation in 
order to effectuate the intention of the stat- 
ute to protect the people of the state from 
“impure and adulterated food, drug and 
drink, soft and strong”, held the piece of 
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steel to be “an ingredient” of the cake on the 
authority of Jrick v. Peoples Baking Co., 187 
S. C. 238, 196 S. E. 887; and on the further 
ground that the statute speaks of “added 
poisonous ingredient”, whereas a usual and 
intended ingredient is not apt to be either 
“added” or “poisonous.” 


By etymology, the word “ingredient” means 
“to go into, to enter.” Moreover, in other 
sections of the Pure Food Statute, the legis- 
lature used “substance” and “ingredient” 
interchangeably. Also the use of the qualify- 
ing word “added” shows that usual or com- 
ponent ingredients were not alone intended. 


A Dissent 


The dissenting opinion of Chief Justice 
Baker held that the word “ingredient” need 
not be construed, because it was in general 
use and of a commonly accepted significa- 
tion; that the purpose of the statute was to 
expand the liability (based on negligence) 
which existed at common law, when the 
ingredients of a product sold are poisonous 
or deleterious, so as to be injurious to 
health. “A piece of steel is not, under the 
facts of this case, a poisonous substance; 
nor is its presence in a cake an ingredient 
of the cake in any common or technical 
signification.” 

The IJrick case, relied on by the majority, 
was based on common law liability for negli- 
gence, and not on the Pure Food Statute. 
There were not in that case, as there are 
here, allegations that would tend to show 
that the steel was baked in the cake pur- 
chased from defendant, and that it was not 
somehow inserted after it had left the de- 
fendant’s hands. 


The Oleomargarine Cases 


The only cases construing the term “in- 
gredient,” which we have found, are the 
oleomargarine cases. The “Corpus Juris” 
and the “Words and Phrases” references 
under “ingredients” led us to the case of 
Bennett v. Carr, 134 Mich. 233, 96 N. W. 26, 
and a line of cases where state statutes pro- 
hibited or placed limitations on the sale or 
manufacture of oleomargarine in such a 
manner as to lead the consumer to believe 
it to be butter. The Bennett case, and the 
cases which it cites, in construing the word 
“ingredient”, lend strong support to the 
majority opinion in the McKenzie case. 


The Michigan statute contained the proviso 
that “nothing in this act shall be construed 
to prohibit the manufacture or sale of oleo- 
margarine in a separate and distinct form, 
and in such manner as will advise the con- 
sumer of its real character, free from colora- 
tion or ingredient that causes it to look like 
butter.” (Italics added.) 
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The respondent had manufactured margarine 
that was of a yellow color, “but the coloring 
is not produced by any artificial coloring 
substance or ingredient used for the pur- 
pose of coloration, but is produced solely 
by the selection and use, in proper propor- 
tions, of the substantial, recognized, legal, 
and necessary ingredients of commercial 
oleomargarine.” 


“The relator contends that the statute 
covers all products which look like yellow 
butter, and that it is immaterial whether 
such color is produced by some ingredient 
introduced for the purpose of causing the 
product to look like butter, or whether such 
color is produced by authorized and legal 
constituent food ingredients. The respond- 
ent contends that the statute is aimed only 
at the use of ingredients used solely for 
the purpose of producing yellow color, and 
does not prevent the manufacture of an 
article whose color is natural, genuine, not 
an imitation.” 


The Michigan Court held: “The term 
‘ingredient,’ used in the statute, does not 
refer to the ingredients essential to produce 
the article, as defined by the Legislature, 
but to an ingredient used to produce color.” 
It quotes from the earlier decision in People 
v. Rotter, 131 Mich. 250, 91 N. W. 167: “The 
statute under consideration does not pro- 
hibit sales of oleomargarine which is not 
tainted with the prohibited ingredient.” 


The Theory of Implied Warranty 


The common sense conclusion of the 
majority in the McKenzie case recommends 
itself to us. The statement in the minority 
opinion (that the common law liability based 
on negligence “had limitations which were 
deemed detrimental to the public interests, 
and for the purpose of expanding the field of 
liability in relation to the manufacture and 
sale of food the statute was enacted to im- 
pose liability when ingredients of a product 
sold are poisonous or deleterious, so as to 
be injurious to health’) would seem to 
admit too much. If the common law liability 
was too limited in the case of “ingredients” 
in the narrow sense of the intended, cus- 
tomary, component parts, then would it not 
likewise be too narrow to cover liability for 
harm from substances, not usual, intended 
components? 


Is not the circumvention of the limitations 
of the common law basis of liability through 
the theory of an implied warranty of fitness 
for human consumption, evidence of this? 
Certainly, the implied warranty theory has 
never been thought to be limited to a war- 
ranty only that the usual, intended ingredi- 
ents contained in the product are wholesome. 
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BLOOD TEST FOR ALCOHOL NOT 
PROTECTED BY PHYSICIAN- 
PATIENT PRIVILEGE 


(COLORADO) 


e Instruction on contributory negli- 
gence 
Head-on collision 


The doctor in attendance at the hospital 
to which the defendant was brought in an 
unconscious condition after the head-on 
collision with plaintiff’s car, was requested 
by a public officer to take a blood sample 
from defendant to be tested for blood alco- 
hol. The doctor thereupon removed from 
a vein of one of defendant’s arms 10 c. c. 
of blood which he turned over to the labora- 
tory for analysis. His testimony at the 
trial, as well as the testimony of the labora- 
tory technician, was to the effect that the 
analysis showed sufficient blood alcohol to 
cause a state of drunkenness in the average 
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person. Counsel for the defendant objected 
to this testimony on the ground that it was 
a privileged communication between patient 
and physician. But the court held other- 
wise. “The physician did, in fact, admin- 
ister first aid to defendant, but the bill 
submitted by the hospital for services 
rendered to defendant, although carefully 
itemized, did not include any charge for 
the services of a physician. There is no 
showing that the running of the alcohol 
test was in any degree necessary to enable 
the physician properly to treat defendant 
after the accident. In fact, the record af- 
firmatively shows that the test was procured 
by the physician because of, and in obedi- 
ence to, a request from a public officer.” 
However, the judgment for the plaintiff was 
reversed because of the giving of an erro- 
neous instruction. The instruction charged 
the jury that if plaintiff was in any degree 
negligent he could not recover, but further 
charged that if plaintiff was on his own side 
of the road there would be no contributory 
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Defendant claimed 


negligence on his part. 
that plaintiff was intoxicated at the time of 
the accident, that he was weaving from one 
side of the road to the other, and that de- 
fendant was on the wrong side of the road 


in order to avoid the other car. The court 
was of the opinion that the instruction in 
question took the question of contributory 
negligence from the jury, and was preju- 
dicial to the defendant. Because of the 
giving of this instruction, judgment for the 
plaintiff was reversed, and the case was 
remanded for a new trial_—Hanlon, plain- 
tiff in error v. Woodhouse. Colorado Su- 
preme Court. June 4, 1945. 23 CCH Avto- 
MOBILE CAsEs 64. 

Frank L. Grant, Earle F, Wingren, for plaintiff 
in error. 

Dickerson, Morrissey, Bromley & Zarlengo, 
David Rosner, for defendant in error. 


CARBON MONOXIDE GAS 
FUMES IN BUS 


(ARKANSAS) 


@ Passenger made sick 
Sufficiency of complaint 


The complaint alleged that while plaintiff 
was a passenger on the defendant’s bus, he 
became sick from inhaling carbon monoxide 
gas “which through the negligent mainte- 
nance and operation of said bus was escap- 
ing into it.” After the plaintiff reached 
his destination at Newport, he collapsed 
on the sidewalk. Later, at a hearing on 
the defendant’s demurrer, the allegation was 
added that the injury was caused “by escape 
of [monoxide gas] from the engine or 
exhaust pipe.’ On plaintiff's admission that 
he had no knowledge of the “specific” de- 
fects in maintenance, the court sustained the 
demurrer. On appeal, this holding was 
reversed. 

“A cause of action was stated. If monoxide 
gas escaped from the engine exhaust (in the 
circumstances complained of as being negli- 
gent), a fair inference is that the machinery 
was out of control through failure of 
maintenance, as alleged. The term very 
definitely implies something more than 
normal functioning of the equipment. Of 
course fumes from used gas must be freed 
through an exhaust system; but normally 
this is a controlled escape as distinguished 
from negligent release.’—McLean v. Mis- 
souri Pacific Transportation Company. 
Arkansas Supreme Court. May 28, 1945. 
23 CCH AvrTomosiLe CASEs 63. 


Ras Priest, for appellant. 
Barber, Henry & Thurman, for appellee, 
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FATHER SUES SON UNDER 
GUEST STATUTE 


(OREGON) 


e Fainting at wheel 
Host’s liability 

While riding as a guest in an automobile 
driven by his son, the plaintrff was injured 
when the car collided with a_ trackless 
trolley bus going in the opposite direction, 
as the car of the defendant crossed over the 
center line of the street. Plaintiff contended 
that the accident occurred because his son, 
the defendant, was looking at a tanker in 
the river nearby and not paying attention to 
driving on a street heavy with traffic. The 
insurance company insuring the defendant 
contended that the latter lost control of 
his car and failed to keep a proper lookout 
because he fainted at the wheel. Shortly 
after the accident defendant made several 
statements that he knew nothing of how 
the accident occurred because he fainted 
just prior thereto. Plaintiff also made a 
statement to the claim agent of the trolley 
company that he believed his son must have 
fainted just prior to the accident. The trial 
court sustained defendant’s motion for a 
directed verdict, but, on request of plain- 
tiff’s counsel, submitted the case to the jury. 
The jury rendered a verdict for plaintiff, 
and the court, changing its opinion, entered 
judgment thereon. The defendant ap- 
pealed. 

“Plaintiff claims that the cause of the acci- 
dent was due to his son’s looking at a 
tanker in the Willamette River nearby and 
not paying attention to driving on a street 
heavy with traffic. It is the contention of 
the insurance company, through the de- 
fendant, that the latter lost control of his 
car and failed to keep a proper lookout 
on account of having fainted at the wheel. 
It is observed that defendant was not 
charged with negligence in driving on the 
wrong side of the street. We think the only 
reasonable deduction that can be made from 
the evidence is that the collision was caused 
by the fainting of the defendant driver. 
If such conclusion is sound, it is clear that 
a charge of gross negligence can not be 
based thereon. ‘Negligence cannot be 
predicated on recklessness causing injuries 
to a guest in an accident resulting from the 
driver’s sudden illness, fainting, and loss 
of consciousness and of control of the car, 
at least where he does not know and has 
no reason to believe that he will be subject 
to such an attack as that which suddenly 
overcomes him.’ The defendant was called 
by the plaintiff as a ‘hostile’ witness, but 
his testimony indicated that he hoped his 
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father would obtain a judgment against 
him as he well knew that the insurance 
company would be required to pay the 
same.” Judgment for the plaintiff was re- 
versed, and judgment entered for the de- 
fendant.—La Vigne v. La Vigne, appellant. 
Oregon Supreme Court. May 2, 1945. 23 
CCH Avuromosite Cases 36. 


Robert F. Maguire, Randall B. Kester, Maguire, 
Shields & Morrison, Portland, Ore., for ap- 
pellant. 


John F. Conway, Henry J. Kreis, Portland, Ore., 
for respondent. 


“COLLISION WITH 
ANOTHER OBJECT” 


(PENNSYLVANIA) 


e@ Comprehensive coverage 
Collision exclusion 
Stone on high roadbed crown 


The insured’s automobile was being driven 
on a high-crowned private road, with loose 
stones in the ruts and stones imbedded in 
the crown. While the car was being so 
operated, the oil pet cock, located on the 
bottom of the engine, came in contact with 
a stone or the road bed with the result 
that the oil drained out, the engine became 
burned and scored and damaged beyond 
repair. He sued the defendant company 
on the theory that the damage was covered 
by the “Comprehensive Coverage” para- 
graph of his policy, which provided cover- 
age for “any loss or damage to the 
automobile, hereinafter called loss, except 
loss caused by collision of the automobile 
with another object. .’. The insurer 
denied liability, claiming that the damage 
was caused by collision. The defendant 
had judgment below, which was affirmed 
on appeal. 


“Appellant admits there was a contact with 
a stone or the road bed. The contact was 
made with sufficient physical force to dis- 
place the pet cock. If the car was moving 
at an average rate of speed, the physical 
force exerted by the contact was sudden 
and improper. It was the striking together 
of the pet cock and the object, and the 
impact resulted in damage. Certainly it 
was a collision within the accepted mean- 
ing of the word. We are not con- 
vinced that there was no collision merely 
because there was no abrupt change or end 
of the vehicle’s course. So long as there 
is a contact with an object with enough 
physical force to cause damage there is a 
collision, within the meaning of the word 
as used in the insurance policies.” Judg- 
ment for the defendant was affirmed.— 
Kramer, appellant v. Ohio Farmers Insur- 
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ance Company. Pennsylvania Superior 
Court. April 26, 1945. 22 CCH AUTOMOBILE 
Cases 1114. 


Charles H. Welles, III, Welles, Mumford & Mc- 
Grath, First National Bank Bldg., Scranton, 
Pa., for plaintiff, appellant. 

Carlon M. O’Malley, Brooks Bldg., Scranton, 
Pa., for defendant, appellee, 


FEDERAL JURISDICTIONAL AMOUNT— 
WRONGFUL DEATH ACTION 


(INDIANA) 


e Bad faith of plaintiff 
Amount of jury’s verdict less than 
$3,000 


Plaintiff sued for the wrongful death of his 
son. The suit was for $10,000, and alleged 
that the amount in controversy exceeded 
$3,000. The jury returned a verdict for the 
plaintiff for $2,500. Defendant made a mo- 
tion to dismiss for want of jurisdiction, on 
the ground that the matter in controversy 
as shown by the evidence did not exceed 
$3,000. On the motion being overruled, 
defendant appealed. It was held that the 
motion was properly overruled. Recovery 
of an amount less than the jurisdictional 
amount does not show bad faith in the 
plaintiff or oust the jurisdiction. It did not 
appear to a legal certainty that a jury 
under the evidence in this case could not 
have found that the plaintiff had suffered 
a pecuniary loss of more than $3,000. Judg- 
ment for the plaintiff was affirmed.—Jones, . 
etc., v. Drewry’s Limited, U. S. A., Inc., 
appellant. United States Circuit Court of 
Appeals, Seventh Circuit. May 15, 1945. 
22 CCH AutomosiLe Cases 1057. 


FRAUD OF INSURER’S AGENT 
IN OBTAINING RELEASE 


(MICHIGAN) 


@ Validity of release ; 
Necessity of offer to rescind 
Action for fraud and deceit 





Faught, the insurance company’s agent, 
fraudulently represented to the plaintiff, 
who had been injured in an automobile 
accident caused by the negligence of the 
insurance company’s insured, that there was 
only $2,000 coverage (whereas, in truth 
there was $10,000); that plaintiff's doctor 
had stated that the plaintiff had no per- 
manent disability and would shortly be able 
to return to work; and that unless the plain- 
tiff accepted $2,000 in settlement imme- 
diately, he would recover nothing. Relying 
on these representations, the plaintiff set- 
tled his claim against Knaus, the insured. 
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$1,900 of the offered settlement was paid for 
doctor bills and hospital expense, and the 
plaintiff received $100 clear. Plaintiff filed 
suit against the insurance company for the 
alleged fraud and deceit practiced by the 
adjuster Faught. The defendant insurer 
moved to dismiss the suit on the ground 
that if the release obtained in settlement 
had been procured by fraud, it would not be 
binding on the plaintiff and would not bar 
him from proceeding in a suit against the 
insured Knaus for negligently causing 
injury. As another ground for dismissal, 
the defendant set up that the plaintiff had 
not tendered nor repaid the $2,000 con- 
sideration for the release; and that the 
plaintiff’s declaration did not allege rescis- 
sion or an offer to rescind or return the 
consideration paid for the release. The 
trial court dismissed plaintiff's complaint: 
on appeal this holding was reversed. 


“A suit could not now be prosecuted against 
Knaus except on the theory of rescission. 
But when one, as plaintiff claims in the in- 
stant case, has suffered damage by reason 
of fraud or deceit of another, the person 
so injured has the option of rescinding the 
transaction consummated by fraud and pro- 
ceeding to recover; or the injured party 
may waive his right to rescind and sue to 
recover such damages as he may have suf- 
fered in consequence of the fraud per- 
petrated upon him. It is true if plaintiff 
had elected to consider the release ineffec- 
tive because fraudulently obtained and had 
brought suit against the tortfeasor, such 
release would not have been a bar to his 
suit. But that fact or circumstance does 
not support the conclusion that therefore 
plaintiff, since he was not barred from 
bringing such suit, may not elect to waive 
his right of rescission and bring his suit 
against defendant on the ground of fraud 
and deceit in procuring the release. 
Defendant’s contention that plaintiff’s dec- 
laration does not state a cause of action, 
because he does not allege rescission ‘or 
offer to rescind, or return the consideration 
paid’ for the release is not sound in law. 
Plaintiff does not seek to rescind his release 
of the tortfeasor (Knaus) from liability and 
recover on the initial tert. Restoration or 
tender of the money paid for the release, 
alleged to have been obtained fraudulently 
is not required in the instant suit.” The 
order dismissing plaintiff's complaint was 
reversed, and the case remanded for further 
proceedings.—Kordis, appellant v. Auto 
Owners Insurance Company. Michigan Su- 
preme Court. Filed May 14, 1945. 22 CCH 
AUTOMOBILE CASEs 1111. 

Roscoe W. Baldwin, Savings Bank Bldg., Mar- 


quette, Mich., George S. Baldwin, Toebe Bldg., 
Munising, Mich., for plaintiff, appellant. 
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Richard W. Nebel, Peoples State Bank Bidg., 
Munising, Mich., Glenn W, Jackson, First Nat. 
Bank Bldg., Gladstone, Mich., for defendant, 
appellee. 


HEADLAMP STATUTE 
HELD IMMATERIAL 


(MASSACHUSETTS) 


@ Child knocked down by one vehicle 
Run over by second vehicle 


As the defendant was driving along in back 
of another car, he suddenly saw what he 
took to be a bundle of rags in the street, 
some 15 or 20 feet ahead, just clear of the 
rear of the preceding car. Defendant drove 
over it. It was the body of a boy who 
had been knocked down but not killed by 
another car. The accident occurred at 
night, about 9:15 P. M. and the defendant’s 
headlights were on, and would enable him 
to see objects fifty or sixty feet ahead. The 
trial court charged the jury on the require- 
ments of the headlamp statute requiring 
lights giving visibility for 160 feet ahead. 
On appeal a judgment for the plaintiff was 
reversed for the giving of this charge. The 
headlamp statute was not material because 
the headlights of the defendant’s car even 
though they complied with the statute and 
gave visibility for 160 feet would not have 
revealed the boy’s body on the road, since 
there was only 15 or 20 feet clearance 
between the car of the defendant and the 
car that preceded it. “. . . The headlights 
on the defendant’s automobile were on low- 
beam and ‘showed on the car ahead.’ On 
low beam they would ‘pick up an object 
in the road about fifty or sixty feet ahead.’ 
There was no evidence to the contrary. The 
space between the defendant’s automobile 
and the automobile in front of him was 
fifteen to twenty feet. There is no evidence 
that the defendant saw or could have seen 
the deceased prior to the time when he ap- 
peared within this space. For this distance 
lights that made objects visible for fifty to 
sixty feet were just as effective as those 
making them visible for one hundred sixty 
feet. The violation of the regulations as 
to lights therefore, could have no ma- 
teriality to any possible view of the evi- 
dence; if there was a violation it was a con- 
dition and not a cause”. Judgment for the 
plaintiff was reversed and a _ new trial 
granted.—Lockling, Admr. v. Wiswell. 
Massachusetts Supreme Judicial Court. 
Suffolk. May 2, 1945. 22 CCH AuTomosILe 
Cases 1053. 


H. S, Avery, for defendant. 
T. H. Mahony, H. L. Rose, for plaintiff. 
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INEBRIATE REFUSED PASSAGE 
ON BUS-—FATALLY INJURED 
TWO MILES FROM DEPOT 


(TEXAS) 
e Bus company’s liability 


“Deceased, on... the 14th day of Septem- 
ber, 1942, went to Paris, Texas, where, by 
the use of intoxicating spirits, he became 
intoxicated to such an extent that he was 
rendered mentally and physically incapable 
of protecting himself from danger.” In 
this state he went to defendant’s bus depot 
and purchased a ticket to Blossom, his home 
town ten miles away. He was going to the 
bedside of his son who was dying of tuber- 
culosis, and although the defendant company 
was aware of his intention, yet because of 
his drunken condition and in spite of his 
quiet and orderly behavior while in the 
depot, defendant refused to let him board 
the bus and “ejected him from its premises 
and into and upon the hazardously con- 
gested streets and highways leading to and 
from their (defendant company’s) said bus 
depot.” About two miles from the depot 
and while attempting to walk from Paris 
to Blossom, the ejected inebriate was run 
over by an automobile and later died of his 
injuries. His daughter sought to recover 
for the death of her father on the ground 
that the bus company’s negligence was the 
cause of the accident. The bus company 
excepted to the daughter’s petition, alleging 
that the petition did not state a cause of 
action because it showed on its face that 
defendant was not guilty of any negligence 
proximately causing the injuries, since the 
accident was unforeseeable and was caused 
by a new and independent agency and since 
the deceased was guilty of contributory neg- 
ligence. The trial court sustained defend- 
ant’s objections and dismissed the action. 
The appeal court affirmed the conclusion of 
the lower court, saying: “It is the opinion 
of this court that the petition fails to show 
or allege any facts from which it could be 
concluded that the acts and omissions of 
defendant so alleged were the proximate 
cause of the injury received as deceased 
traveled upon or near a public highway two 
miles distant from defendant’s premises. 
. . . Under the facts and circumstances so 
alleged it is not thought it was the legal 
duty of defendant to have placed deceased 
under guard and confined him to the prem- 
ises of defendant.”—Hunt, appellant v. Dixie 
Motor Coach Corporation. Texas Court of 
Civil Appeals, Texarkana. March 15, 1945. 
22 CCH AvuToMOBILE Cases 992, 


B. Ray Smith, Paris, Texas, for appellant. 
W. H. Barnes, Terrell, Texas, for appellee, 
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NO “RESPONDEAT SUPERIOR” IN 
BAILOR-BAILEE RELATIONSHIP 


(NORTH CAROLINA) 


@ Bailee’s negligence 
Third party injured 


When the seventeen-year-old defendant 
went away to school, he gave the keys for his 
second-hand 1938 Ford Coupe to his father 
and stepmother, and asked them to drive it 
enough to keep the battery alive. In at- 
tempting to start the car, the stepmother 
had her servant pour gasoline into the car- 
buretor in order to prime the engine. While 
he was doing so, she stepped on the starter. 
This caused the motor to backfire, and ig- 
nited the gasoline. In an effort to escape 
from the peril, the servant threw the flaming 
gasoline container from him and in the direc- 
tion of Louise Sink and her son Larry, who 
without the knowledge of the servant, had 
come out of the house and were standing be- 
hind him in the edge of the yard. Mrs. Sink 
was severely burned, and the boy died of his 
injuries. The plaintiffs sought to recover 
on the theory that the stepmother, in start- 
ing the car, was the agent of the defendant, 
the minor who owned the car, and was act- 
ing within the scope of her agency at the 
time of the injuries. 

The court held that the relation existing 
between the defendant and his stepmother 
in respect to the Ford Coupe at the time 
of the injuries was that of bailor and bailee, 
rather than principal and agent. . . “The 
cases are in accord that generally a third 
party may not recover of the bailor for the 
negligent use by the bailee of the bailed 
chattel, in the absence of some control exer- 
cised by the bailor at the time, or of negli- 
gence on his part which proximately 
contributed to the injury ... The doctrine 
of respondeat superior ordinarily is inapplic- 
able to the relationship of bailor and bailee, 
unless made so by statute.” Judgments for 
the plaintiffs were reversed.—Sink, Admr., 
et al. v. Sechrest. North Carolina Supreme 
Court. Filed May 23, 1945. 22 CCH Aurto- 
MOBILE CASES 1110. 


J. F, Spruill, for plaintiffs, appellees. 
Armistead W. Sapp, for defendant, appellant. 


NECESSITY OF PREJUDICE TO 
“LACK OF NOTICE” DEFENSE 


(CONNECTICUT) 


@ Notice a condition precedent 
Declaratory judgment action 


As the laundry truck driver was unloading 
a basket of laundry from the truck to the 
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sidewalk, he injured Miss Chapman. Her 
attorney, by letter, notified the laundry of 
her claim for injuries. An officer of the 
laundry corporation gave the letter to the 
truck driver with instructions to report 
the matter to an agent of the insurance 
company. This the driver did not do. The 
insurer was not notified until almost six 
weeks later, when suit was filed by the 
injured claimant against the laundry. The 
insurer filed the present suit against the 
injured claimant and the laundry company, 
its insured, for a declaration as to whether 
or not it was liable under the policy. It 
was held that the insurer was not liable 
since the policy provision as to notice had 
not been complied with. “The policy is 
expressly made ‘subject to the conditions 
of this policy’. One of its ‘conditions’ reads, 
‘When an accident occurs, written notice 
shall be given by or on behalf of the in- 
sured to the company, or one of its author- 
ized agents, as soon as practicable.’ The 
letter of March 25, 1943 from Miss Chap- 
man’s lawyer advised the laundry company 
of the details of the accident and that Miss 
Chapman had been seriously and perma- 
nently injured. Not until May 7, six weeks 
later, did the laundry company give any 
notice to plaintiff. The laundry company 
thus clearly failed to comply with an ex- 
plicit condition precedent. Defendants, 
however, pointing to the fact that the insur- 
ance company here made no affirmative 
showing that this non-compliance caused it 
actual prejudice, assert that, absent such a 
showing, the non-compliance is no defense 
to an action on the policy. We cannot 
agree. The usual rule is otherwise . 
Judgment for the plaintiff insurer was af- 
firmed.—The Preferred Accident Insurance 
Company of New York v. Castellano et al., 
appellants. United States Circuit Court of 
Appeals, Second Circuit. April 24, 1945. 
2 CCH AvutTomosiLe CAsEs 1086. 


M. J, Blumenfeld, for plaintiff, appellee. 


Frank T. Healey, Walter E. Monagan, for de- 
fendants, appellants. 


O.P.A. CEILING NOT, APPLICABLE 


TO INSURANCE LOSS 


(TEXAS) 


e@ Automobile destroyed by fire 
Value of car 


The insured’s automobile was destroyed by 
fire . He had purchased the car for $3,384 in 
May 1944. In July, 1944, the O. P. A. 
promulgated regulations affecting the “sale” 
and “delivery” of used cars, and fixing the 
ceiling price of such a car at $1,600 without 
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warranty or $2,000 with warranty. The loss 
occurred in August, 1944. The insurer con- 
tended that the plaintiff could not recover an 
amount in excess of such fixed price. The 
policy provides that the defendant shall be 
liable to the insured for the value of the 
property at the time of the loss. Did the 
fixing of the ceiling price by the Adminis- 
trator fix the value of the car for purposes 
of the plaintiff’s loss? “The owner who had 
paid for an automobile and who does not see 
fit to ‘sell’ that automobile or, to ‘deal’ in it, 
ought not to be classified as a ‘seller’ or a 
‘dealer’ if, and, when he seeks pay from an 
insurance company which has collected a 
premium from him and agreed to pay him 
for the fire loss of his property. Such an 
event does not classify him as either a 
‘seller’ or a ‘dealer’. He has not been identi- 
fied in any of the regulations under the Act, 
and seems to have been excepted from their 
operation.” Judgment was entered for the 
plaintiff for $3,384.—Tierney v. General Ex- 
change Insurance Corporation. United States 
District Court, Northern District of Texas, 
Dallas Division. May 8, 1945. 22 CCH Auv- 
TOMOBILE CASES 1085. 


White & Yarborough, Dallas, Tex., for plaintiff. 
William H, Neary, Dallas, Tex., for defendant. 


OVERLOADING OF PASSENGER 
BUS AS NEGLIGENCE 


(NEW YORK) 


@ Jury question 
Passenger injured 
Collision of bus and automobile 


When the automobile struck the defendant 
company’s bus, the bus was overcrowded, 
and as a result the plaintiff was injured: so 
alleged the plaintiff’s complaint which was 
dismissed by the trial court. On appeal it 
was held that whether or not the overcrowd- 
ing of the bus was negligence, was a question 
of fact for the jury. “Rule 33A of the Public 
Service Commission’s Rules in force at the 
time of the accident provided that standing 
passengers should not be allowed in excess 
of fifty (50) per cent of the manufacturer’s 
rated seating capacity in urban territory. 
We regard that rule as one designed to 
protect the safety of passengers as well as 
for their comfort and convenience. Its viola- 
tion is some evidence of negligence ... It 
may not be said as a matter of law that the 
sole proximate cause of plaintiff's injury was 
the striking of the bus by the Owens’ car. It 
is for the jury to say whether there was any 
negligence on the part of the defendant in 
overloading the bus which concurred with 
the act of Owens to cause plaintiff's injury.” 
The judgment dismissing the plaintiff's com- 
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plaint against the bus company was re- 
versed.—Ligon, appellant v. International 
Railway Company. New York Supreme 
Court, Appellate Division, Fourth Depart- 
ment. Filed May 16, 1945. 22 CCH Auto- 
MOBILE CASEs 1148, 

Francis T. Findlay, 323 Gluck Bldg., Jack W. 
Hackett, Niagara Falls, N. Y., for appellant. 


Franchot, Runals, Cohen, Taylor & Rickert, 425 
Gluck Bldg., James W. Mallam, Niagara Falls, 
N. Y., for respondent. 


PASSENGER INJURED JUMPING 
FROM CAB 


(MASSACHUSETTS) 


@ Fire in cab 
Contributory negligence 





Seated 
other passengers, the plaintiff suddenly saw 
flame shoot up from behind the rear seat 
of the cab. She shouted “Fire” several times 
but the cab driver merely turned around. 
Plaintiff then jumped out of the cab and 
injured herself. A verdict was returned for 
the plaintiff. On appeal the defendant urged 
that a verdict should have been directed for 
the defendant cab-owner. “After the taxi- 
cab had passed Roslindale Square, the plain- 
tiff ‘smelled smoke .. . and hollered Fire 
three or four times . . . looked in back of 
her and saw flames coming up from behind 
the seat on which she was... and when 
she saw it, the flame was way back in the 
corner of the seat.’ After she had ‘hollered 
Fire the second time the operator turned his 
head to the right so that she could see his 
face’ but he did not ‘stop the, taxicab. The 
flame was getting larger and larger. The 
plaintiff ‘saw the flame away up to the ceil- 
ing of the taxicab,’ and she ‘went out... 
of the right door of the taxicab’ while it was 
in motion and fell in the street and was 
injured. The operator testified that he 
stopped the vehicle after the plaintiff had 
left it, being attracted by the right rear door 
banging against a mudguard, ‘got out, got 
the passengers out, lifted the rear seat, and 
it then burst into flames.’ There was testi- 
mony of a bystander that the taxicab was 
on fire before coming to a stop. The plain- 
tiff was lying in the road at a point about 
one hundred feet from the taxicab. The fire 
eventually consumed the rear interior of the 
taxicab. The jury could have found that at 
the speed at which the vehicle was being 
operated when the plaintiff gave warning 
of the fire the operator could have stopped 
it in approximately twenty-five feet, but that 
he continued after the warning for a dis- 
tance of about three hundred feet before 
bringing the vehicle to a stop.” On all the 
evidence we think that the question whether 
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in the rear of the cab with three ~ 


the operator heard the warning cries of the 
plaintiff, or in the exercise of reasonable care 
should have heard and heeded them, was 
one of fact for the jury. We are also of 
opinion that it could not have been ruled 
properly that the plaintiff was not in the 
exercise of due care.” Judgment for the 
plaintiff was affirmed.—Flaherty v. Collins. 
Massachusetts Supreme Judicial Court. Suf- 
folk. May 2, 1945. 22 CCH AvToMoBILE 
Cases 1056. 

J, T. Hargraves, C. Berenson, for plaintiff. 

T. H. Mahony, for defendants. 


PLAINTIFF'S AGENT-DRIVER 
NOT A JOINT TORT-FEASOR 


(NORTH CAROLINA) 


e Imputed negligence 
Cross-complaint for contribution 


While he was being driven as a passenger 
in his own automobile, the plaintiff’s car 
was involved in a collision with an auto- 
mobile operated by the defendants. The 
defendants pleaded that if they were in any 
respect negligent, the negligence of the 
driver of the plaintiff’s car was also a proxi- 
mate cause of plaintiff’s injury, and that he 
was jointly and concurrently liable with 
them to the plaintiff. They asked that his 
liability be determined in the same action, 
and on their motion the trial court ordered 
the driver of the plaintiff's car made a party 
defendant on the cross-complaint of the orig- 
inal defendants. He demurred to their 
cross-complaint on the ground that it set 
forth no facts that would enable the original 
defendants to maintain an action against him 
for contribution. The trial court overruled 
his demurrer, and he appealed. 


“From an inspection of pleadings as set out 
in the record, it appears that at the time of 
the collision the plaintiff was a passenger 
in his own automobile and was being driven 
by his agent who was acting within the 
scope of his agency, and presumably under 
plaintiff’s control . . . Under these circum- 
stances any negligence on the part of the 
driver was in law the negligence of the 
plaintiff .. . Hence proof of negligence on 
the part of the driver proximately causing 
or contributing to the injury would consti- 
tute a complete bar to plaintiff’s action, 
would relieve the answering defendants of 
all liability, and afford no ground upon which 
to base an action for contribution. Nor is 
there any allegation of fact in the answer, 
or complaint, from which it could be in- 
ferred that H. Jerome Johnson, the driver, 
was at the time acting independently or 
otherwise than solely in the relationship of 
agent to the plaintiff, his principal. We per- 
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ceive no phase of the transaction under the 
allegations as now set out in the answer 
which would justify imputing contingent 
liability for contribution to the defendant 
H. Jerome Johnson. We think the appellant 
was entitled to have his demurrer sustained. 
The judgment overruling the demurrer is 
reversed.”—Evans v. Johnson, t. a. Johnson 
Motor Company, et al. North Carolina Su- 
preme Court. Filed May 23, 1945. 23 CCH 
AUTOMOBILE CASEs 4, 


Benjamin T. Ward, for appellant. 
Armistead W. Sapp, for appellees. 


PREJUDICAL ARGUMENT 
SANCTIONED BY TRIAL COURT 


(TEXAS) 


@ Questions as to blood tests 
Prejudicial argument to jury 


Chivalrously, counsel for the female plaintiff 
rallied to her support, in his argument to 
the jury to repel the insinuations that the 
cross-examination of the plaintiff’s medical 
witness had (said counsel) cast on the lady. 
In cross-examination of the medical witness 
for the plaintiff, counsel for the defendant 
bus company, inquired of the witness as to 
why there was a nonunion of the bones and 
propounded the following questions: 


Q. Did you test her blood to see if that had 
anything to do with it? 


. The usual laboratory tests were made. 
. And were they all negative? 

. Yes, sir. 

. Normal? 

. Yes, sir. 


And because nature would not bridge the 
gap, that is the reason you did the operation? 


A. Yes, sir. 


In his argument to the jury, counsel for the 
plaintiffs said: 


They have caused her from the time of that 
accident up to this time, and the doctors say 
it will be some time yet, to lay in a plaster 
cast and can’t even turn over for that length 
of time. They have done that, Gentlemen. 
Now, on top of that, they are willing to try to 
get you to brand her as a liar, and I don't 
believe you are going to do it. Oh, Mr. * * * 
will talk to you, and he will get up and tell 
you how much he loves you and how much he 
loves to be over here, and he will talk like 
he is getting heart to heart with you, but look 
into his action, Gentlemen. Mr. * * * had the 
nerve to ask that doctor why didn’t that bone 
heal up. Did you make a blood test, Doctor? 
I say to you Mr. * * * would you cast those 
kind of insinuations on an innocent lady with- 
out a thing in Christ’s world or a thing in this 
record to justify it? 
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Objection to this argument was overruled 
by the trial judge. On appeal the argument 
was held to be prejudicial error. “There 
were no objections made to the questions 
above quoted. The inquiry was not con- 
ducted in an improper manner. The questions 
propounded, although on cross-examination, 
were not suggestive of affirmative answers. 
The answers to the questions were favor- 
able to the respondent. How, then, can it 
be said that the asking of such questions 
and the stated answers thereto have the 
effect of casting a reflection upon the person 
about whom the inquiry relates? Through 
the argument the jury were told in effect: 
That counsel for petitioner had unjustly 
cast insinuations on an innocent lady (one 
of the party litigants); that such conduct 
was shameful; that the jury should not ap- 
preciate it and that the lady had come into 
court to get a redress. The trial court ap- 
proved the argument by overruling petition- 
er’s objections thereto. The speaker in the 
closing argument to the jury reiterated sub- 
stantially the same remarks and further 
charged that if counsel for petitioner wanted 
to do the right thing, he could have recalled 
Dr. Foster, who was an adverse witness to 
petitioner, and talked to him, thereby saving 
the necessity of asking the questions before 
the jury. Obviously, the argument was 
prejudicial and inflammatory. The trial court 
should have sustained the objections made 
thereto and instructed the jury not to con- 
sider it. The trial court, having overruled 
the objection, denied to the petitioner a valu- 
able right. The argument having been made 
with the sanction of the tridl court, its 
prejudicial effect cannot be doubted.” Judg- 
ment for the plaintiff was reversed, and tke 
case remanded to the trial court.—Airline 
Motor Coaches, Inc., petitioner v. Bennett 
et al. Texas Supreme Court. May 23, 1945. 
23 CCH AvTOMOBILE CASEs 2. 

Strasburger, Price, Holland, Kelton & Miller, 


Dallas, Tex., E. A. Coker, M. M. Feagin, Liv- 
ingston, Tex., for petitioner. 


Campbell & Foreman, Livingston, 
M, Jones, S. F. Hill, Houston, Tex., 
spondents. 


RESPONDEAT SUPERIOR 
INAPPLICABLE TO EMPLOYER 
OF COMMISSION SALESMAN 


(MISSOURI) 
e Right to control salesman 
Automobile collision 


The immemorial but unwritten right of sales- 
men to quietly slip away for an afternoon 
at the ball game was challenged in a recent 
case. The plaintiff’s automobile was dam- 
aged in a collision with the automobile of 
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defendant Williams, who was employed by 
the defendant company as a commission 
salesman of electric appliances. When Wil- 
liams drove out from a parked position at 
the curb, his car collided with that of the 
plaintiff. Williams had parked his car to 
go to see some builders about the installa- 
tion of wiring for a customer who had 
bought an electric range from Williams. 
From a judgment in favor of the plaintiff, 
the defendant company appealed contending 
that it was not liable for the acts of Wil- 
liams at the time the plaintiff and Williams 
collided. To support the judgment plaintiff 
maintained that although the company did 
not actually control Williams in the manner 
of the doing of his work, it did retain the 
right to control him because (1) he was 
required to call in regularly to report where 
he was working, (2) if he had gone to the 
ball game without the company’s permission 
he would have been discharged, and (3) he 
was required by the company to devote all 
of his time to the sale of appliances. Other 
than the requirement that he devote all of 
his time to the company’s business, there 
was no supervision of Williams’ time or 
work, all of which was entirely under his 
own regulation. He was free to and did 
select his own means of transportation. 


“We do not believe that the plaintiff made 
a case for the jury under the recent decisions 
in this state. Those decisions lay down the 
rule that to hold the master liable in a case 
of this kind, it must be proved that the 
master controlled or had the right to con- 
trol the agent’s physical movements with 
respect to the details of the performance 
of the service for which the agent was em- 
ployed. A reading of the record herein 
shows that plaintiff failed to meet either of 
said requirements... The fact that Williams 
was required to report to his immediate 
field supervisor by telephone every hour, to 
inform him where he then was, does not 
when considered with the rest of plaintiff’s 
evidence justify the inference that the com- 
pany retained the right to control his physi- 
cal movements, or the manner in which he 
operated his automobile, for the evidence 
does not show the purpose of the calls; it 
does not show whether they were to receive 
general instructions with reference to the 
solicitation of business or specific instruc- 
tions with reference to the operation of the 
automobile. Nor does the evidence 
that the company would have discharged 
Williams had he gone to the ball game with- 
out permission establish the fact that the 
company retained the right of control. It 
merely shows that the company would not 
retain in its employ one who did not devote 
his entire time during working hours to the 
company’s business. The fact that Williams 
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was required to devote his entire time to 
the business of the Union Electric Company 
does not establish the fact that the com- 
pany retained the right to control the details 
of the performance of the service for which 
he was employed. The judgment is re- 
versed.”—Rubinelli v. Union Electric Light 
& Power Company, appellant. St. Louis 
Court of Appeals, Missouri. May 15, 1945. 
22 CCH Automosite Cases 1101. 


Louis H. Steffen, Gustav Vahlkamp, 3917 Lin- 
dell Blvd., St. Louis, Mo., for respondent, 

Moser, Marsalek & Dearing, Granville L. Gam- 
blin, 330 Pierce Bldg., St. Louis, for appellant. 


WITHDRAWAL BY INSURER FROM 
DEFENSE OF CASE—TORT LIABILITY 


(MISSOURI) 


e Omnibus clause 
Minor not covered 
Proof of damages 


Is an automobile liability insurer liable in 
an action of tort for damages allegedly re- 
sulting from withdrawal by the insurer 
from the defense of a suit against a minor 
excluded from the policy, where the insurer 
first learns of the minority during the voi 
dire examination of the jury? The Spring- 
field Court of Appeals, Missouri, recently 
held them so liable. Helm, Jr., while driv- 
ing his father’s car with permission, was 
involved in an accident in which one of his 
passengers, Pauline Toles, was injured. 
She sued him, and her parents also filed a 
separate action for damages. Pauline’s ac- 
tion was the first to come on for trial. 
During the course of examining the jury 
on the voir dire examination, counsel for 
the insurer, defending the action on behalf 
of the defendant Helm, Jr., first learned 
that the latter was under sixteen years at 
the time of the accident. (He had previ- 
ously made a statement that he was sixteen 
years of age at the time of the accident.) 
The insurer withdrew from the defense of 
Pauline’s action, and the following morn- 
ing withdrew from the defense of the action 
brought by the parents. (Although the 
policy of insurance under which Helm, Sr. 
was insured with the defendant provided 
that it covered claims against any member 
of his household by reason of the ownership 
or maintenance of the automobile involved 
herein, it further provided that it did not 
apply while the automobile in question was 
being driven by anyone under the age of 
sixteen years.) Helm, Jr. obtained another 
attorney in Pauline’s case who represented 
him throughout the trial, but a judgment 
was rendered against him in that action for 
$2,000 and costs. In the action brought 
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by Pauline’s parents, no defense was made, 
and a default judgment was rendered 
against Helm, Jr. in the amount of $2,000 
and costs. Thereafter he sued the insurer 
in an action of tort for damages sustained 
by their withdrawal from the defense of the 
two actions. In this latter suit the trial 
court allowed to be submitted to the jury 
the question of the damages sustained by 
the plaintiff not only in the case of Pauline 
Toles, but also in that brought by her par- 
ents. The court instructed the jury that 
it might take into consideration the judg- 
ment and costs in the Pauline Toles case, 
although it was admitted that Helm, Jr. 
had not paid any part of the two judgments. 
Judgment was rendered for the plaintiff in 
the present action for the amount of the 
judgments, interest and costs in the two 
actions brought against Helm, Jr. On ap- 
peal this judgment was reversed because 
of error of the trial court in submitting 
the issue of damages in the case of the ac- 
tion brought by the parent (the case did 
not come on for trial for five days after the 
withdrawal). There was also error in al- 
lowing the jury to take into consideration 
the amount of the judgment and costs in 
Pauline’s case. 


The defendant’s attorneys caused some 
prejudice to plaintiff by withdrawing as 
his counsel in the midst of the Pauline 
Toles case, and the jury had the right to 
find that plaintiff at least sustained some 
damage, and that the attorneys for the 
insurer were wrongfully dilatory in not as- 
certaining the age of plaintiff before the 
Pauline Toles case was begun. It was a 
question for the jury whether defendant’s 
attorneys, by the use of ordinary diligence, 
and having seen and talked to the plaintiff, 
could have discovered before entering the 
Pauline Toles trial that plaintiff was under 
sixteen years of age at the time of the acci- 
dent. But, “any recovery by plaintiff must 
be for damages actually sustained by him, 
and neither the judgment, interest and costs 
in either case, nor the attorneys’ fees for 
both cases was the proper measure of the 
damages plaintiff sustained in a tort case. 
Plaintiff might settle a,judgment against 
him for less than the face of such judgment, 
and certainly he could not recover from 
defendant for an injury he never sustained. 
The jury was entitled, if it could, to ascer- 
tain what injury plaintiff would, in all prob- 
ability, suffer in the Pauline Toles case. 
The judgment, interest, costs and attorneys’ 
fees in the Pauline Toles case were not even 
necessarily the measure of plaintiff’s dam- 
ages in that case. ... We do not believe 
plaintiff was entitled, in a tort case, to any 
damages whatever in the case of the par- 
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ents of Pauline Toles. Therefore, we feel 
that the trial court erred in submitting the 
case of the parents of Pauline Toles at all, 
and erred in giving instruction 3 in telling 
the jury that it might take into considera- 
tion the judgment and costs in the Pauline 
Toles case.” Judgment was reversed and 
remanded.—Helm, etc. v. Inter-Insurance 
Exchange for the Automobile Club of Mis- 
souri, appellant. Springfield Court of Ap- 
peals, Missouri. February 15, 1945. 22 
CCH Avutomosite Cases 363. 

Arthur W. Allen, Springfield, Mo., Seiler, 
Blanchard & Van Fleet, Joplin, Mo., Moser, 


Marsalek & Dearing, St. Louis, Mo., for appel- 
lant. 


Norman & Foulke, Joplin, Mo., for respondent. 


U.S. RECOVERS FOR INJURY 
TO SOLDIER 


(CALIFORNIA) 


© Hospitalization and wages paid to 
soldier 2 
Effect of release by soldier 


The soldier was struck by the Standard Oil 
truck as he was crossing the street early in 
the morning. As provided by law, he was 
hospitalized at government expense, and his 
wages were paid him during the period of 
his disability. The United States sued 
the Standard Oil Company and its truck 
driver to recover the sum of these payments. 
Analyzing the master and servant relation- 
ship, and the historical background of the 
Government and soldier relationship the 
court held that the Government, which is 
put to the expense of hospitalizing a soldier 
and losing his services, during a period for 
which it is compelled to pay him wages, 
through the negligent act of a third party 
has a claim cognizable in court against the 
third party. The fact that the soldier had 
settled his claim against the defendants was 
no bar to the Government’s claim. The sol- 
dier’s claim was limited to recovery for his 
suffering consequent upon the injury. Judg- 
ment was entered for the Government.— 
(For full text opinion, see p. 402 of this 
issue.) United States of America, plaintiff 
v. Standard Oil Company of California et al. 
United States District Court, Southern Dis- 
trict of California, Central Division. May 
18, 1945. 22 CCH Avtomosite Cases 1080. 
Charles H, Carr, U. S, Atty., Ronald Walker, 


Cameron L, Lillie, Asst. U. S. Attys., Los An- 
geles, Cal., for plaintiff. 


Jennings & Belcher, Frank B. Belcher, Los 
Angeles, Cal., for defendants. 
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APPRAISERS’ AWARD CONCLUSIVE 


(NEW JERSEY) 


@ Receiving award in evidence 
Collateral attack 


Because of a dispute as to the amount of 
the loss under a fire insurance policy, ap- 
praisers were selected and an umpire chosen 
by them to determine the amount of the 
loss, pursuant to the terms of the policy. 
The duty of the appraisers was to find the 
sound value and the damage, and the award 
in writing of any two was to be determina- 
tive of the loss. ‘The award made by them 
showed that the loss was “none”. However, 
the trial judge refused to receive the award 
in evidence, for the reason that written 
thereon were the following words: “I find 
no loss on the assumption that no lightning 
struck.” On appeal it was held that the 
award should have been received in evi- 
dence, since the award was conclusive be- 
tween the parties until vacated. “But two 
questions were submitted for finding, i.e., 
the sound value of the property and the loss 
sustained. These matters were determined, 
and, if improperly, as argued a direct pro- 
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ceeding should have been taken.” Judg- 
ment for the insureds was reversed.—Kearns 
et ux. v. Firemen’s Insurance Company of 
Newark, New Jersey, appellant. New Jer- 
sey Supreme Court. May 18, 1945. 5 CCH 
Fire AND CASUALTY CASEs 548. 

Lum, Fairlie & Wachenfeld, Charles S. Barrett, 
Jr., 605 Broad St., Newark, N. J., for appellant. 


Martin J. Loftus, 615 Main St., Passaic, N. J., 
for respondents. 


CHILDREN’S DRESSES ARE 
“DRESS MATERIAL” 


(PENNSYLVANIA) 


e Cargo insurer’s liability 
Motion for summary judgment 


The shipper sued the motor freight line and 
its insurer for the loss of a cargo of chil- 
dren’s dresses in transit. The principal ob- 
jection raised by the insurer to the plaintiff's 
motion for summary judgment was that the 
cargo was not covered under the policy. 
“This is a standard motor truck cargo policy 
covering ‘dress material (no silks either in 
part or whole)’ including the standard com- 
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mon carrier endorsement. . . . The insur- 
ance company contends that the lost cargo 
of goods was children’s dresses for which 
there was no coverage in the policy. Con- 
tention is made that ‘dress material’ means 
goods in yardage or in bolts but not such 
material manufactured into dresses. Such 
artificial and narrow construction of the 
words ‘dress material’ is not tenable. The 
dresses shipped were nothing more than the 
dress material, for which there was cover- 
age, with addition of applied skilled effort in 
transforming it into useful articles of cloth- 
ing. There was no change in the goods, 
either in chemical composition or in physical 
nature or properties, which would make the 
dresses something other than that which 
the parties intended would be covered by the 
policy. If the* insurer wished to limit 
the coverage, as it is now claimed, it was in- 
cumbent upon it to limit unequivocally the 
coverage of the policy in express terms.” 
Plaintiff's motion for summary judgment 
against the insurer was saatih ~Sbdiibeaen 
et al., plaintiffs v. McPeak et al. United 
States District Court, Eastern District of 
Pennsylvania. May 9, 1945. 5 CCH Fire 
AND CASUALTY Cases 529, 

Eugene H. Feldman, Philadelphia, 
plaintiffs. 

Lloyd J. Schumacker, Souser, Schumacker & 
Taylor, Philadelphia, Pa., for McPeak. 

A. J. Goldin, Alma H, Arnold, Philadelphia, Pa., 
for New England Fire Ins, Co. 


Pa., for 


FRAUD NO DEFENSE TO ASSESS- 
MENT ON MUTUAL POLICYHOLDER 


(WISCONSIN) 


e False representation of solvency 
Summary judgment 


The Insurance Commissioner of the State of 
Wisconsin brought this action to recover the 
full amount of defendant policyholder’s lia- 
bility as declared by an assessment made 
in liquidation proceedings of Wisconsin 
Mutual Insurance Company. The trial court 
rendered summary judgment for the amount 
of the assessment. Among other conten- 
tions, the defendant said that his policy was 
induced by false representations that the 
company was solvent. Said the Supreme 
Court: “By accepting a policy from a mu- 
tual insurance company the holder becomes 
a member of the corporation. He thereby 
becomes liable as a member to the creditors 
of the corporation according to the statutory 
provisions and common-law rules fixing the 
liability of members and remains so liable 
so long as he permits himself to be such 
member. If he was in fact induced to be- 
come a member through false representations 
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as to the corporation’s solvency, by not moving 
to be relieved of that liability by cancellation 
or rescission of his policy, he loses any right 
he may have had to void the policy by rea- 
son of such false representations, although 
his failure to act to void the policy be due 
to the fact that he did not become aware of 
the fraud practiced upon him. Rights of 
creditors and other policyholders intervened 
subsequent to the defendant’s becoming a 
member. They are innocent of the fraud, 
and as to them the defendant has no right 
to cancellation or rescission of his policy, 
whatever its rights against the company 
were had it sought to exercise them. 
‘Fraudulent misrepresentations by an insur- 
ance agent inducing one to become a mem- 
ber and policyholder of a mutual insurance 
company are no defense to an action against 
him by the receiver or trustee of the in- 
solvent company on an assessment, where 
the rights of innocent co-members have 
intervened, and it is essential to their pro- 
tection that the member’s contract, other- 
wise vitiated by fraud and_ therefore 
voidable, should be sustained.’” The sum- 
mary judgment did not constitute a denial 
of due process, since no want of the requi- 
site common law notice was alleged. The 
order in the assessment proceedings finding 
the amount of the defendant’s liability was 
conclusive on the defendant as to the amount 
of the assessment. Judgment for the plain- 
tiff was affirmed.—Duel, Commissioner of 
Insurance v. Ramar Baking Company, ap- 
nellant. Wisconsin Supreme Court. May 
1, 1945. 5 CCH Fire anp Casuatty CAsEs 
533. 

Stroud, Stebbins & Wingert, Madison, Wis., for 
respondent. 

Daniel H. Grady, Portage, Wis., for appellant. 


RETURN OF COMMISSIONS ON 
CANCELLATION OF POLICIES 


(ALABAMA) 


e Insurance agency contract 
Parol evidence rule 


The agency contract between the plaintiff 
insurance company and the defendant in- 
surance agents provided that all unearned 
commissions on policies cancelled should be 
returned to the company. It further pro- 
vided that any existing contracts, verbal or 
written, should be merged and superseded 
by the written contract executed. In the 
course of time, the plaintiff insurance com- 
pany decided to withdraw from the state, 
and cancelled all outstanding policies writ- 
ten by these defendants, returning to the 
policyholders the unearned premiums. 
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Therefore the plaintiff sued the defendants 
for the return of the commissions paid on 
these policies. The negotiations for the 
execution of the agency contract were car- 
ried on for the insurance company by 
one Moorman, who died many years prior 
to the institution of the present suit. The 
defense was that Moorman had misrepre- 
sented to the defendants that they would be 
liable for the return of commissions only 
on policies cancelled on account of nonpay- 
ment of premiums, or policies cancelled on 
the recommendation of the defendants 
themselves; and that no others would be 
cancelled and no items charged back to the 
defendants. Although the testimony of de- 
fendants as to conversations had with Moor- 
man was not properly admissible because 
Moorman was deceased at the time of the 
trial, and had been the agent of the plaintiff 
in the execution of the contract, the trial court 
entered a decree for the defendants on the 
ground that testimony as to such conver- 
sations had not been objected to at the time 
of the hearing before the commissioner who 
took the evidence. However, as is not un- 
common in the case of the taking of testi- 
mony before a commissioner, the parties 
here stipulated that prior to the submission 
of the case for decision objections may be 
assigned in writing to the testimony taken. 
In accordance with this agreement, counsel 
for complainant interposed i in writing objec- 
tions to the testimony of these defendants, 
particularly in regard to statements by the 
agent, the deceased Moorman, as being in 
violation of statute. Therefore the plain lan- 
guage of the contract must control, and the 
case is one which prohibits a written con- 
tract from being contradicted by parol. The 
decree for the defendants was reversed and 
the cause remanded.—National Union Fire 
Insurance Co. v. Weatherwax & Gentry et 
al. Alabama Supreme Court. June 7, 1945. 
5 CCH Fire anp Casuatty Cases 560. 


PUBLIC LIABILITY POLICY INCLUDES 
EMPLOYEES OF INDEPENDENT 
CONTRACTOR 


(TEXAS) 


@ Exclusion clauses construed 
Cause v. status 


The cement company’s public liability policy 
provided that it insured for liability caused 
by the operation of the work of cement 
manufacturing. It further provided that it 
did not cover bodily injuries or death caused 
by, “(d) work done for the Insured by any 
independent contractor or sub-contractor,” 
and did not apply to “(h) structural altera- 
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tions in or on buildings, structures and/or 
elevators, new construction work, excava- 
tion work, or demolition work.” The cement 
company engaged an independent contractor 
to sink piles to determine subsurface data, 
so as to be able to determine the type of 
foundation needed for a new building that 
the company planned to build. In order to 
do this, a pile driver was being erected by 
the crew of Peterson, the independent con- 
tractor. While the pile driver was being 
erected, a current of electricity passed from 
the power line of the cement plant to the 
pile driver, and killed two of Peterson’s 
crew and injured others. Suits were filed 
for these deaths and injuries against the ce- 
ment company. The insurer denied liability 
and refused to defend. After settling the 
suits, the cement company now sues the 
insurer to recover for the amounts paid out 
in settlement of the suits and for the ex- 
penses of defending. The trial court held 
that there was no liability under the policy 
because of the two above-quoted exclusions. 
On appeal, this holding was reversed. 


“Undoubtedly, the work was being done 
by, and the men were under the supervision 
and control of an independent contractor. 
It is also true that the work being done was 
incidental to new construction work, but the 
basic question here is, what happens when 
the injuries and deaths were not ‘caused by’ 
the work of the independent contractor but 
were caused by a combination, or a concur- 
rence, of the work of the independent con- 
tractor and the operation of cement 
manufacture by the Insured? The 
exclusions are not of persons working for 
an independent contractor or on new construc- 
tion, but of injuries caused by the work of an 
independent contractor. The electric cur- 
rent used in the operation of Insured’s ce- 
ment plant was, at least, a proximately 
concurring cause of the injuries. The ex- 
clusions (d) and (h) do not exclude cover- 
age in instances where the Insured’s opera- 
tions, or negligence, concur with the work 
or negligence of an independent contractor 
to produce an injury to one on the premises 
of the Insured, nor do the exclusions elimin- 
ate coverage on situations where the instru- 
mentalities used in cement manufacture by 
Insured either negligently contributed to 
such injury, or were the proximate cause 
thereof.” Judgment for the defendant was 
reversed with directions to enter judgment 
for the plaintiff—Gulf Portland Cement 
Company, appellant v. Globe Indemnity 
Company. United States Circuit Court of 
Appeals, Fifth Circuit. May 3, 1945. 5 
CCH Fire anp Casuatty Cases 530. 


Dwight H. Austin, Houston, Tex., for appellant, 
W. J. Knight, Houston, Tex., for appellee. 
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WAREHOUSEMAN’S ORAL PROMISE 
TO PROCURE INSURANCE 


(MISSISSIPPI) 


e@ Warehouseman’s liability 
Goods destroyed by fire 


Danko was a lieutenant in the Army Air 
Force and was ordered to report for duty 
at the Jackson Army Air Base. He deliv- 
ered his property, consisting of household 
effects, to Taylor, the manager of the de- 
fendant’s warehouse. Taylor advised Danko 
that the storage charges would be $6.12 per 
month, and this amount was paid for the 
ensuing month. Taylor was advised that 
plaintiff wanted $5,000 of fire insurance on 
his property, and he agreed to secure this 
insurance for plaintiff, such coverage to con- 
tinue as long as the property was stored in 
defendant’s warehouse. The plaintiff agreed 
to pay the premium in addition to storage 
charges and Taylor assured him that he 
would secure this insurance protection. For 
the reason that it was late in the afternoon 
and there was a shortage of help, the ware- 
houseman did not check plaintiff’s furniture 
and give him a receipt for it at that time, 
but agreed to check the goods and mail 
plaintiff a list of same together with an in- 
surance policy covering his effects. The 
insurance policy was never sent to the plain- 
tiff, although he corresponded with the de- 
fendant about it. The warehouse burned 
and the property of the plaintiff was de- 
stroyed. The defense was that the plaintiff 
had never requested insurance. The judg- 
ment in the trial court was for the defendant, 
and the plaintiff appealed. 





“The plaintiff sought by letter more than 
once to secure from defendant the promised 
insurance policy. The evidence makes it 
plain that plaintiff continued to rely upon 
defendant to secure for him the policy of 
insurance, and he explained in one of the 
letters that he was not seeking such insur- 
ance himself for the reason that he was rely- 
ing on defendant to procure for him such 
coverage. The defendant plants himself 
squarely on the defense of never having 
agreed to secure insurance for the plaintiff. 
He did admit that he secured insurance for 
his customers where goods were stored in 
his warehouse, when requested so to do. 
The jury by its verdict found that an oral 
agreement did exist, by which defendant 
agreed to procure the insurance and the 
evidence is substantial to the effect that 
plaintiff relied upon and waited for the de- 
fendant to mail to him policy for such cov- 
erage. There is therefore no merit in the 
contention that plaintiff should have pro- 
tected himself by securing insurance to 
cover his goods. The contract was 
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verbal and the warehouse receipt in no wise 
measured to a contract, and it is without 
dispute that it was not even a correct re- 
ceipt, as it did not correctly list the goods 
stored. Likewise the contention that the 
contract was void as against public policy 
is without merit. There is no evidence that 
plaintiff fraudulently valued or attempted to 
fraudulently value his property. The goods 
were placed in the hands of defendant where 
they could be seen, inspected and valued 
both by defendant and the insurance com- 
pany. There is abundant evidence to sup- 
port the verdict of the jury and the court 
erred in granting the motion for judgment 
notwithstanding the verdict.”” Reversed and 
remanded with directions —Danko, appel- 
lant v. Lewy. United States Circuit Court 
of Appeals, Fifth Circuit. May 11, 1945. 
5 CCH Fire anp Casuatty Cases 509. 

Harold Cox, Jackson, Miss., for appellant. 


Landman Teller, R. M. Kelly, Vicksburg, Miss., 
for appellee. 


WIND-DRIVEN ICE UNDER 
WINDSTORM EXTENDED COVERAGE 


(WISCONSIN) 
e “Windstorm” includes “wind” 


“Blow, blow, thou winter wind, thou art 
not so unkind” as an insurer under a wind- 
storm policy, when confronted by a claim 
for damage that is not clearly the result of 
the direct and immediate force of the wind 
itself. Plaintiff's summer cottage was dam- 
aged by wind-blown ice from the adjacent 
lake. Plaintiff’s policy with the defendant 
insurer provided extended coverage against 
windstorm, cyclone, tornado and hail. A 
proviso excluded coverage for wind-driven 
water unless the wind first caused actual 
damage to the roof or walls, permitting 
water to enter the building. The insurer 
contended that the loss here was not caused 
by windstorm and that, in any event, it was 
not caused by direct action of the wind. 
Under the first point the insurer claimed 
that the occurrence in question was not a 
windstorm. “It claims that a windstorm is 
a high wind with little or no precipitation; 
something more than an ordinary gust or 
breeze, amounting to an outburst of tumult- 
uous force. This definition would eliminate 
zephyrs, breezes and other slight air dis- 
turbances. This policy was drafted by de- 
fendant and not only contains no definition 
of windstorm but uses merely the word 
‘wind’ in three or four places in the policy 
in referring to or limiting its liability. 

If defendant wishes to adopt some scale 
which establishes the velocity of wind nec- 
essary for a windstorm, or if it desires to 
limit its liability beyond the point that we 
have indicated, it should incorporate its 
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proposed standard in the policy by clear 
terms and such ambiguities as are left in 
this policy should be resolved against it. 
Contention that the cottage was not injured 
by the direct force of the wind is without 
merit. While the policy expressly excludes 
from coverage situations where the damage 
is caused by water unless the wind shall first 
have breached the walls of the building, that 
does not mean that hard objects projected 
against the building by the immediate force 
of the wind can be eliminated from the 
policy. They were not expressly limited, 
and under all tests known to the law consti- 
tute damage done by direct action of the 
wind.” Judgment for the plaintiff was af- 
firmed.—Gerhard v. The Travelers Fire In- 
surance Company, appellant. Wisconsin 
Supreme Court. May 1, 1945. 5 CCH Frre 
AND CASUALTY CAsEs 500. 


WAS THE POLICY ISSUED 
BEFORE THE FIRE? 


(MICHIGAN) 
e Irregularities of agent 


Since the agent did not notify the company 
of the writing of the policy until after the 
fire loss occurred, the insurer denied lia- 
bility. The plaintiff Mundhenk was buying 
a restaurant under a conditional sales con- 
tract, from the plaintiff Mayhew, title being 
retained by the vendor until payment of the 
purchase price. Niehaus was the agent of 
the defendant company, which had furnished 
him with blank insurance policies, and had 
given him the authority to insert the names, 
descriptions and amounts of insurance pur- 
chased. The day after the sale was con- 
summated, Niehaus was in the restaurant 
and Mundhenk told him that he wanted 
coverage of $2,500 on the fixtures, and $500 
on the stock. Niehaus accepted the order 
and assured Mundhenk that the restaurant 
and stock were covered. No written binder 
was issued nor did the parties consider it 
necessary. Two waitresses testified on be- 
half of plaintiffs that they overheard part of 
the conversation in regard to insurance. Two 
or three days later, in response to an inquiry, 
Niehaus informed the attorney for the ven- 
dors that Mundhenk had taken out insur- 
ance. Twelve days later the equipment, 
fixtures and stock of the restaurant were 
partially destroyed by fire, the loss being in 
the amount of $2,750.30. The morning after 
the fire, Mundhenk went to the bank and 
Niehaus handed him, in defendant’s com- 
pany, the policy which he had previously 
filled in. It bore the date of June 10, 1942, 
the day on which it had been ordered. 
Mundhenk testified that Niehaus took the 
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policy from the safe. Niehaus testified that 
he made out the policy the same evening 
that he received the order for the insurance 
and placed it in a compartment in his 
drawer. When Mundhenk received the 
policy, he paid the premium of $35.10 and 
Niehaus gave him a receipt, which he dated 
June 10, 1942. Niehaus immediately noti- 
fied the defendant’s office of the issuance of 
the policy and of the fire. The defendant 
denied liability. Plaintiffs recovered judg- 
ment below, which was affirmed on appeal. 


The insurer contended that because of the 
irregularities of the agent, it should not be 
held liable. Said the court: “Niehaus did 
not report the issuance of the policy to de- 
fendant until two days after the fire. Over 
a month later the company billed Niehaus 
for the premium and also for one due on 
another policy issued to a different party. 
Defendant received and cashed the check 
Niehaus sent in payment of these two pre- 
miums. Defendant is estopped from 
disclaiming liability because of the irregu- 
larities of its own agent for whose actions 
plaintiffs were in no way to blame.” The 
insurer further contended that no contract 
of insurance had been entered into at the 
time of the loss; and that there was a con- 
spiracy between Niehaus and Mundhenk to 
antedate the policy because of Niehaus’ 
carelessness. “The testimony does not bear 
out this claim Niehaus testified that 
he wrote the policy the same evening in 
defendant company and thus the defendant 
became liable. The testimony shows that 
after the fire occurred, the policy previously 
prepared and signed was delivered to Nie- 
haus.” When the state insurance commis- 
sioner investigated the transaction, because 
of a complaint, a conference was had and 
as a result Niehaus gave Mundhenk his note 
in payment of the loss. However, the in- 
surance commissioner held the insurance 
policy until the note should have been paid. 
The insurance company contended that the 
giving of the note by Niehaus constituted 
a discharge of defendant company’s liability. 
But the policy being retained by the insur- 
ance, commissioner, prevented the delivery 
of the promissory note from being a satis- 
faction. “The controlling fact in the instant 
case is that defendant was not to be re- 
leased until the note was paid.” The fact 
that the policy in question described the 
Mayhews, the vendors, as mortgagees in- 
stead of vendors under the title retention 
contract did not void the policy, because 
the risk was not thereby increased. Judg- 
ment for the plaintiff was affirmed.—Mund- 
henk et al. v. Liverpool and London and 
Globe Insurance Company, Ltd., appellant. 
Michigan Supreme Court. June 4, 1945. 5 
CCH Fire anp Casuatty Cases 557. 
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ACCIDENT INSURANCE—PARAL- 
YSIS FROM BLOW ON HEAD: 


Accident v. disease (Mo.) 


ACCIDENTAL DEATH—FALL AND 
PRE-EXISTING DISEASE: 
Speculation and conjecture (Ind.) 
AERONAUTICAL EXCLUSION AP- 


PLIES THOUGH WAR CLAUSE 
ABSENT: 


Army plane crash (Mass.) 
BENEFICIARY MURDERS IN- 
SURED: 


page 432 


page 432 


page 433 


May the estate collect the insur- 


ance? (Ky.) page 434 


EXCLUSION FOR DEATH WHILE 
VIOLATING THE LAW: 
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ACCIDENT INSURANCE-PARALYSIS 
RESULTING FROM BLOW ON HEAD 


(MISSOURI) 


e Accident v. disease 
Causal connection 


While fixing the furnace in his home, the 
insured under the accident policy written 
by the defendant, bumped his head on one 
of the furnace pipes. He became ill, went 
to bed, became unconscious and could not 
be roused for two days. When he did regain 
consciousness, he was partially paralyzed. 
The insurer denied liability on the ground 
that the insured’s condition was not the 
result of accident, but of disease. At the 
trial the plaintiff's expert medical witness 
testified that with reasonable medical cer- 
tainty he could say that the blow on the 
head caused the paralysis, and that “it is a 
perfectly natural result following such injury 
to the brain”. The insurer had judgment 
below, which was reversed on appeal. “We 
think that with the previous good health of 
the insured and paralysis developing in such 
a short space of time after his head was 
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bumped on the furnace pipe and the positive 
opinion of Dr, Pernoud as to the cause of 
the insured’s condition, there is substantizi 
evidence that the insured’s paralysis was 
the result of the bump on his head.” For 
this, among other reasons, judgment for 
the insurer was reversed.—Waterous, Assignee 
of Walter A. Mitchell, appellant v. The Col- 
umbian National Life Insurance Company. 
Missouri Supreme Court, Division Number 
Two. March 5, 1945. 10 CCH Lire Cases 695. 


ACCIDENTAL DEATH—FALL AND 
PRE-EXISTING DISEASE 


(INDIANA) f 


@ Speculation and conjecture 
Accidental means v. pre-existing 
disease 
Sixty-two years old at the time of her death, 
the insured for eight or ten years prior 
thereto had suffered from chronic nephritis, 
hypertension and coronary sclerosis, which 
at times caused headaches and dizziness. 
She was confined to her bed intermittently, 
and at other times she was up and about 
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taking care of her home and doing the cook- 
ing for herself and her daughter. About two 
weeks prior to her death her condition be- 
came acute, she was confined to her bed, 
and her family doctor was called. He testi- 
fied without contradiction that during the 
week prior to her fall she suffered dizzy 
spells, was very weak and tottered when 
she attempted to walk, and that he instructed 
her to stay in bed. The floor in the bath- 
room in the Van Wey home was a step 
higher than the bedroom in which the in- 
sured slept. About six o’clock on the morn- 
ing of January 15, 1942, she arose from her 
bed and went into the bathroom. Her 
daughter, who occupied another bedroom in 
the house, heard, but did not see, her mother 
fall. Her mother called, and the daughter 
went to her and found her lying on the floor 
of the bathroom near the step. There is 
no evidence that she said or indicated that 
she had slipped or stumbled. She had fallen 
and fractured her hip. The daughter picked 
her up at the step and put her back in bed. 
She developed hydrostatic pneumonia, from 
which she died three days later. Hydro- 
static pneumonia frequently occurs in elderly 
people when they are compelled to lie upon 
their backs for a considerable length of 
time. The lungs congest and are gradually 
filled with fluid and breathing becomes im- 
possible. Her doctors testified that her 
death could and might have been entirely 
independent of her physical illness and that, 
except for the broken hip and the pneu- 
monia which followed as a natural result of 
the necessary treatment of the broken hip, 
she might have lived for several years. The 
double indemnity clause covered death re- 
sulting solely from external, violent and 
accidental means, and excepted death re- 
sulting “directly or indirectly from bodily 
or mental infirmity or disease in any form.” 
The plaintiff recovered in the trial court 
and the insurer appealed, contending that 
there was no evidence to establish that in- 
sured’s death occurred as a result of bodily 
injuries effected solely through accidental 
means; and that the only reasonable infer- 
ence from the evidence is that her death 
resulted directly or indirectly from bodily 
infirmity and disease. 


The hydrostatic pneumonia was the natural 
result of necessary treatment of the broken 
hip which resulted from the fall. Was the 
fall accidental? Or did it result directly or 
indirectly from bodily infirmity? “There 
was absolutely no evidence that the insured 
slipped or stumbled. There was uncontra- 
dicted evidence that for eight or ten years 
she had been confined to her bed inter- 
mittently by reason of disease which caused 
weakness and dizziness. It was the uncon- 
tradicted evidence that for a week or more 
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before her fall she had been confined to her 
bed and was very weak physically and had 
dizzy spells and tottered when she at- 
tempted to walk, but injuries received from 
a fall caused by weakness or physical dis- 
ability may not properly be said to have 
been effected solely through accidental 
means. . . . In this case the direct evidence 
simply shows a woman who was in such 
state of health that she was weak and sub- 
ject to dizzy spells and was tottery when 
she walked. This woman went to her bath- 
room, which involved walking up a step or 
two, and fell. All that the direct evidence 
shows is that she fell and broke her hip. 
There was no direct evidence of what 
caused her fall. The circumstantial evidence 
is such that the court could not properly 
draw the inference either that the fall was 
caused by dizziness and her tottery physical 
condition or that it was caused by slipping 
or stumbling or-anything else that might 
fall within the definition of accidental means. 
To choose either of these alternatives would 
mean resort to speculation and conjecture.” 
Judgment for the plaintiff was reversed, and 
the cause remanded for a new trial.—Pru- 
dential Insurance Company of America, 
appellant v. Van Wey et al. Indiana Su- 
preme Court. March 12, 1945. 10 CCH 
Lire Cases 730. 


Norman F. Arterburn, Vincennes, Ind., for 
appellant. 

Joseph W. Kimmell, Vincennes, Ind., Carl M. 
Gray, Petersburg, Ind., for appellee. 


AERONAUTICAL EXCLUSION APPLIES 
THOUGH WAR CLAUSE ABSENT 


(MASSACHUSETTS) 


e Army plane accident 
Crash into mountain 


The insured’s policy contained no clause 
excluding death due to war risks, but it con- 
tained an aeronautical exclusion clause which 
provided that in the event of death as a 
result of travel or flight in any species of 
aircraft, except as a fare-paying passenger 
on a licensed aircraft piloted by a passenger 
pilot on a scheduled passenger air service, 
the insurer would pay only the reserve on 
the policy, less any indebtedness thereon. 
The insured enlisted in the army and was 
assigned to the air corps, where he served 
as a radio operator on an official army trans- 
port plane, which bore an army serial num- 
ber. The pilot was licensed for both army 
and civilian aircraft. While on a scheduled 
flight, the insured and the entire crew were 
killed when the plane crashed into a hilltop 
obscured by clouds. Plaintiff argued that 
the aeronautical clause did not apply, since 
there was no general provision excluding 
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death due to war risks, and therefore death 
occasioned by aircraft flight in the armed 
services was not excluded. Plaintiff also 
contended that the insured’s presence in the 
plane was not voluntary and that the inter- 
pretation of the clause would be limited to 


risks voluntarily assumed, The court found 
no merit in these contentions, ruling that the 
aeronautical exclusion clause was clear and 
unambiguous, and that the absence of a war 
clause did not operate to include war avia- 
tion deaths within the cove rage of the policy. 
Judgment for the plaintiff in the amount of 
the reserve value of the policy was allowed. 


“The absence of a provision excluding death 
due to war risks did not operate to engraft 
an implied exception upon the unambiguous 
aeronautical clause, which relates to the risk 
itself and not to the reason for the exposure. 
It is fallacious reasoning to say that, 
because the policy failed to exclude liability 
for war losses in general the scope of the un- 
dertaking, which clearly did exclude certain 
aviation deaths, is through such failure to be 
construed to comprehend all war losses and 
so to cover war aviation deaths of the ex- 
cluded kind. The plaintiff also argues that 
the insured’s presence in the plane was not 
voluntary, but by reason of vis major, and 
that the interpretation of the clause should 
be limited to risks voluntarily assumed. 
Even if the premise be conceded, the con- 
clusion contended for is beyond the bounds 
of permissible interpretation. ‘A policy of 
insurance whose provisions are plainly and 
definitely expressed in appropriate language 
must be enforced in accordance with its 
terms.’’’ Judgment for the plaintiff in the 
amount of the reserve value of the policy 
was allowed.—Hyfer v. Metropolitan Life 
Insurance Company. Massachusetts Supreme 
Judicial Court. Suffolk. May 3, 1945. 10 
CCH Lire Cases 921. 
Lee M, Friedman, for plaintiff. 
R. C. Evarts, for defendant. 
B. Aldrich, amicus curiae. 


BENEFICIARY MURDERS INSURED- 
MAY THE ESTATE 
COLLECT THE INSURANCE? 


(KENTUCKY) 


© Beneficiary’s predetermination to kill 
Alleged error in instruction 


On April 10, 1942, Finley Duncan brutally 
murdered his twenty-year-old brother-in- 
law, Edward Colyer. Duncan hit Colyer on 
the head, tied his legs together, placed him 
on the floor back of the front seat of the 
car, set the car on fire, and caused it to run 
over a 200-foot embankment. Although 
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Duncan maintained that Colyer met his 
death in an automobile accident, he was 
convicted of murder and sentenced to the 
penitentiary for the period of his natural life. 
About a month before the death of Colyer 
and through Duncan’s efforts, an accident 
policy and a guarantee reserve life policy 
were issued on Colyer’s life with Duncan as 
beneficiary. - days before the insured 
was murdered, double indemnity policy 
was issued by dalendent | insurance company, 
Duncan again being named beneficiary. In 
this action by the administrator of the in- 
sured’s estate to recover the proceeds of the 
policy issued by defendant insurance com- 
pany, plaintiff claimed that the trial judge 
erroneously instructed the jury that if “Dun- 
can procured Edward Colyer to make appli- 
cation for such policy, or to pay the premium 
thereon, or to designate the said Finley 
Duncan as beneficiary thereof, and that at 
the time said policy was applied for or was 
issued, or was delivered or the premium 
thereon was paid, the said Finley Duncan 
had already determined to slay, kill and 
murder the said Edward Colyer, then the 
7 ; _ j ~ 
jury will return a verdict for the defendant. 
Plaintiff contended that this instruction was 
not warranted by the evidence and that the 
insured, not Duncan, procured the insur- 
ance. The appeal court held that the evidence 
overwhelmingly supported the conclusion 
that it was Duncan rather than the insured 
who actually procured the policy. Plaintiff 
relied upon decisions holding that, where 
the beneficiary unlawfully kills the insured, 
he forfeits his rights to recover under the 
policy, and a right to sue arises in favor of 
the estate of the insured just as if no bene- 
ficiary had been named in the policy. The 
question presented, then, was: Could Col- 
yer’s estate collect the proceeds of the 
policy? 

The appeal court said: “In the case at bar 
it is clearly established that there was a 
predetermination on the part of Duncan, be- 
fore the policy was issued, to kill Colyer. 
Under such a circumstance there can be no 
recovery, either on the part of the benefi- 
ciary or the estate of the insured, because 
the contract of insurance was void from its 
inception. In fact there was no contract of 
insurance between Colyer and the Company.” 
Judgment for defendant insurance company 
was affirmed. According to this court’s 
opinion, therefore, if the beneficiary has the 
intention of murdering the insured at the 
time the insurance is issued, then neither 
the beneficiary nor the estate can recover 
because no contract of insurance actually 
exists; but if the beneficiary’s intention to 
kill the insured arises after the insurance is 
issued, the insurance contract is valid, and 
since the law bars recovery by the benefi- 
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ciary-murderer, the estate may then collect 
the proceeds.—Colyer’s Admr., appellant v. 
New York Life Insurance Company. Ken- 
tucky Court of Appeals. June 5, 1945. 10 
CCH Lire Cases 979. 

B. J. Bethurum, Somerset, Ky., Robert Bird, 
Mt, Vernon, Ky., for appellant. 


Bullitt & Middleton, R. E, Blackwell, Louis- 
ville, Ky., for appellee. 


HIGH BLOOD PRESSURE— 
FALSE STATEMENTS OF INSURED 


(ARKANSAS) 
e“Sound” health 
Fraud and misrepresentation 
Special policy provision 





McBath had to go to the hospital in Decem- 
ber, 1941. Here is his version of what the 
doctor told him was wrong: “something 
about my blood; either my red or white cor- 
puscles needed building up. I was in a 
weakened condition.” Nonetheless, when 
he applied for a life insurance policy the 
next year, he told the agent that he had not 
been “sick or hurt” during the preceding 
three years. By express terms of the appli- 
cation, the applicant’s answers were made 
warranties. A_ special policy provision 
stated that certain diseases, including hyper- 
tension, were not to be covered unless the 
illness had its origin more than six months 
after the contract, or more than six months 
from the date of any reinstatement. McBath 
was delinquent for “a month or two,” but 
reinstatement followed an application signed 
April 28, 1942, which included a warranty 
that he was in sound health and was not 
suffering from any injury or ailment. In 
this action he sued the insurance company 
to recover disability benefits which the com- 
pany refused to pay on the ground of fraudu- 
lent procurement of the policy because of 
false statements as to the health of the 
insured. A jury was waived and the court 
gave judgment for the defendant insurance 
company on the main issue, but held that 
the plaintiff was entitled to the return of 
$75 paid as premiums. 


In appealing, the insured contended that 
there had been no false representations as 
to his health. He maintained that the com- 
pany’s agent asked but two questions— 
“What is your name?” and “Who shall be 
listed as beneficiary ?”—and then gratuitously 
filled in the other answers. He admitted 
that if he had been asked about his health, 
probably he would have stated that he was 
in good health because he “was feeling 
pretty good” at that time. The company’s 
agent testified that he wrote answers only at 
insured’s dictation. The appeal court found 
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as a matter of fact that McBath became 
ill in 1940 and that there had been recur- 


rences several times. When hospitalized in 
March, 1940, he was suffering from hyper- 
tension, his doctor stating that he “gave a 
history of having had hypertension for some 
time.” The court saw “no error in the rec- 
ord. In each of his declarations of disability 
—made to procure benefits—McBath repre- 
sented that he had never been affected by 
illness, disease, deformity, infirmity, or 
weakness other than ‘acute multiple arthritis.’ 
He was claiming compensation for the latter. 
While this particular representation was not 
a part of the contract, it tends to disclose 
appellant’s attitude in relation to the Com- 
pany—a purpose to disclaim knowledge of 
any illness... .” As to appellant’s conten- 
tion that “hypertension” is not a disease, the 
court said: “Seemingly the tendency of 
medical authorities is to treat hypertension 
(commonly called high blood pressure) as 
merely symptomatic, supporting the conclu- 
sion that it is indicative of disease, or sec- 
ondary either to a definite diagnosis, or an 
undetermined principal malady. But what- 
ever the weight of scientific opinion may be, 
appellant’s policy mentions hypertension and 
treats it as a status in respect of which, 
conditionally, there is no compensation. It 
follows that McBath concealed from the 
Company facts material to his insurability.” 
The court accordingly affirmed the judgment 
in favor of the insurance company.—McBath 
v. American Republic Insurance Company. 
Arkansas Supreme Court. May 21, 1945. 10 
CCH Lire Cases 959. 


Oliver Moore, for appellant. 
Bob Bailey, Jr., Bob Bailey, Sr., for appellee. 


EXCLUSION FOR DEATH 
WHILE VIOLATING THE LAW 


(GEORGIA) 
© Failure to stop at unsafe crossing 





The policy issued by the defendant provided 
that if the insured “dies while engaged in 
or in consequence of the violation of the 
laws of the state or of the United States, 
or of any other province or nation, the cer- 
tificate shall be void and null and of no 
effect.” The Georgia statutes provided that, 
at railroad crossings marked as unsafe, mo- 
torists should bring their vehicle to a full 
stop at a distance of not more than 50 feet 
from the nearest rail of the track before 
crossing. Failure to do so is a misdemeanor. 
The insurer’s answer alleged that the in- 
sured’s death was caused by his failure to 
make the required stop at an unsafe railroad 
crossing; that the insured at the time of his 
death was engaged in a violation of the law; 


AND ACCIDENT 





rt 


and that the policy was for that reason null 


and void. This allegation of the answer was 
stricken on motion of the plaintiff, on the 
ground that the provisions of another section 
of the statute making it unlawful and re- 
versible error in the trial of any civil case 
involving damages to person or property at 
or near any such crossing, for this law to 
be read or commented on, or for the judge 
to charge the jury on its provisions. It was 
held on appeal, that since the instant suit 
was a suit for insurance benefits and not a 
suit for personal injuries or damage to prop- 
erty, the answer of the insurer should have 
been allowed to stand. “All of the cases 
cited by the plaintiffs to sustain their conten- 
tion are actions against railroad companies 
for personal injuries or damage to property; 
and, in our opinion, the section in question 
properly construed, in connection with the 
other provisions of the chapter, is applicable 
only to suits against railroad companies for 
personal injuries or damage to property, and 
we think that was the intent of the Legis- 
lature when it passed the act.” Judgment 
was reversed.—Woodmen of the World Life 
Insurance Society v. Freeman et al. Georgia 
Court of Appeals. May 23, 1945. 10 CCH 
Lire CaAsEs 935. 


Benjamin B. Garland, W. E. Watkins, Jackson, 
Ga., E, -. Rivers, Lakeland, Ga., for plaintiff. 


John R. L. Smith, Macon, Ga., for defendant. 


HOW SOON MAY A COURT DECIDE 
UPON THE EVIDENCE IN A 
JURY-WAIVED CASE? 


(CALIFORNIA) 


® Death from infected tick bite 
Double indemnity 
Federal procedure 


A tick bite started it all. Infection and 
Rocky Mountain spotted fever followed in due 
course and finally killed Arthur Barr. His 
wife sued the Equitable Life Assurance 
Society on its policy insuring the life of 
Barr, maintaining that she, as beneficiary, 
was entitled to double indemnity because 
her husband’s death resulted solely from the 
accidental tick bite. The burden was on 
plaintiff to prove that her husband’s death 
was such as would entitle her to double 
indemnity. The trial proceeded to the con- 
clusion of the plaintiff's evidence, from which 
the trial judge could have inferred that the 
plaintiff had not maintained her burden of 
proof. The court adjudged that she take 
nothing and dismissed the suit. 


On appeal, the court affirmed the judgment, 
holding as follows: “We agree that there is 
evidence warranting the inferences of fact 
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supporting the judgment. We assume there 
is testimony from which a contrary inference 
may be drawn. The claimed error remain- 
ing for our consideration is whether, under 
federal procedure, the district court had the 
power finally to adjudicate the case on the 
merits at the conclusion of the taking of 
the evidence offered by the plaintiff. This 
court in Young v. United States, 111 F. (2d) 
823, 825, held that Federal ‘Rules of Civil 
Procedure 41 (b) determines the procedural 
place at which the court in a jury-waived 
case may decide upon the evidence offered 
on the issues raised by the pleadings. Rule 
41(b) provides that such decision on the 
merits may be made after the plaintiff's evi- 
dence is submitted. To us the rule 
embodies sound common sense. It would 
be absurd to waste the court’s time and to 
impose upon the parties, both waste of their 
time and that of their counsel and witnesses, 
together with the unnecessary expense, in 
offering the defendant’s evidence which, with 
reasonably efficient advocacy, would do not 
more than enlarge the record.” A similar suit 
against the Travelers Insurance Company 
was tried upon the same evidence, and, upon 
appeal, the judgment was affirmed for the 
reasons stated in the Equitable case.—Barr, 
appellant v. The Equitable Life Assurance 
Society of the United States. Barr, etc. 
et al., appellants v. Thé Travelers Insurance 
Company. United States Circuit Court of 
Appeals, Ninth Circuit. May 28, 1945. 10 
CCH Lire Cases 942, 943. 


Joseph C, Haughey, Keith R. Ferguson, San 
Francisco, Calif., for appellant. 

Felix T., Smith, Francis R. Kirkham, William 
J. Mackay, for appellee The Equitable Life 
Assurance Society of the United States. 
Joseph T. O'Connor, Leo R, Friedman, San 
Francisco, Calif., for appellee The Travelers 
Insurance Company. 


INSURED VANISHES— 
PRESUMPTION OF DEATH 


(TEXAS) 


@ Wife’s claim to insurance 
“Specific peril” evidence 
Reasonable inference v. conjecture 


“Things are incomplete and do not fit to- 
gether.” Thus the court describes this case 
of a vanished insured, In 1933 Earl Evans, 
a victim of the “depression,” was employed 
as a relief worker. He had a wife and two 
small children to support, and he was in 
desperate financial straits. On July 3, after 
giving his wife a severe beating, Evans left 
his home in San Antonio, apparently with 
the intention of going to his regular place 
of work. Without informing his wife, he 
went to Los Angeles, California. On July 
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15 he sent his wife a postal card, and later 
he sent two letters, the last dated July 21, 
1933. She never heard from him again, and 
inquiries as to his whereabouts proved fruit- 
less. She sued to collect his insurance. The 
jury found that the insured was dead on 
August 10, 1934, the date selected by the 
trial court as the time when the insurance 
policy sued upon became ineffective by rea- 
son of nonpayment of premiums, Therefore, 
the wife could collect the insurance. 


The appeal court pointed out that it is well 
settled in Texas that “the fact of death, after 
an absence of seven years successively by 
a person is fixed by the statute, when the 
fact of absence is established, .. . but 
the time of death must be determined by the 
jury, or by the court in trying the case 
without the intervention of a jury.” In 
trying to decide upon the time of Evans’ 
death, the court had to consider whether 
the insured had been exposed to a specific 
peril immediately prior to his disappear- 
ance from which his death might be reason- 
ably inferred. There was no “specific peril” 
in this case. Nor was there any evidence 
of motives for suicide, other than Evans’ 
financial difficulties. Yet any fact or cir- 
cumstance from which a reasonable infer- 
ence can be drawn as to the time of death 
is proper for the jury’s consideration, al- 
though no finding can be based on mere 
surmise or conjecture. The court concluded, 
however, that “while in certain cases diffi- 
culty may arise in establishing a line of de- 
marcation between a ‘reasonable inference’ 
and a conjecture, we think it fairly appears 
from the evidence of this case that the time 
of the death of Earl Kans can not be fixed 
or determined without resort to surmise and 
speculation.” Two further facts that com- 
plicated rather than clarified the situation 
were first, that on September 5, 1934, Mrs. 
Evans filed suit for divorce against Earl 
Evans, alleging that Evans had abandoned 
her and his two children, and second, that 
one of the letters which Evans sent to his 
wife was produced in court in a mutilated 
condition, with certain portions obliterated 
by pencil marks for which Evans’ wife de- 
nied responsibility. The court decided that 
the best that could be said for the evidence 
was that it pointed to a number of conflicting 
conjectures. “The selection of one surmise 
from among a number of speculations is not 
the function of a jury. In sucha case, the bur- 
den of proof determines the judgment. In 
this case appellee (Evans’ wife) has failed 
to prove the death of the insured at a time 
when the insurance policy was in force.” 
The judgment of the trial court was ac- 
cordingly reversed and judgment rendered 
that Evans’ wife take nothing.—American 
National Insurance Company, appellant’ v. 
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Dailey et al. 
San Antonio. 


Texas Court of Civil Appeals, 
April 18, 1945. 10 CCH Lire 


Cases 939. 

Maxwell Burket, San Antonio, Tex., for ap- 
pellant. 

Harry B. Berry, San Antonio, Tex., for ap- 
pellees. 


SUICIDE v. ACCIDENTAL DEATH 


(LOUISIANA) 


@ Double indemnity 
Burden of proof 


“Yes,” said the majority of the court, “the 
long and short of it is that while we believe 
there is a possibility, yes, a probability that 
Oubre jumped out of the window, we are 
also convinced that the evidence does not 
demonstrate this to be the case beyond a 
reasonable doubt.” It appeared from the 
evidence that Mr. Oubre was the book- 
keeper of the Progressive Tobacco and 
Supply Company and that he was discovered 
to be short in his accounts. Oubre admitted 
the shortage and announced that it might 
run over $3,000.00. He offered to make 
restitution by transferring all of his posses- 
sions, his bank account, automobile and his 
equity in his home. The papers were pre- 
pared by Mr. Paul Weiss, attorney for the 
Progressive Tobacco and Supply Company, 
and Oubre was in his office in the presence 
of Mr. Glen Salm, an officer of the tobacco 
company and Mr. Hughes, an auditor. 
As Mr. Weiss was beckoning to Oubre to 
sign the papers, someone hollered “My God, 
he has fallen out of the window.” Oubre, 
it seems had been seated in the window with 
his back against the frame and one foot on 
the ground. The window was twenty-three 
inches above the floor, the sill of which was 
“eight or nine inches at the first part and 
where the sash comes down is five or six 
inches and then there is a protection of 
terra cotta on the outside, or a total of six- 
teen or eighteen inches.” There were no 
bars on the windows, but the sash had been 
pulled down to a point about level with the 
top of Oubre’s ear. 


“Oubre had been a defaulter for a number 
of years. He had been detected by his em- 
ployer. He may be said to have suffered 
some emotional strain. He had a wife and 
two children of whom he was inordinately 
fond. His wife testified that he was a good 
husband without any bad habits, kind and 
devoted. The disgrace which the discovery 
of the defalcation brought upon him must 
have affected the sensibility of such a man 
to a marked extent, but he was not facing 
trial before a jury with its attendant pub- 
licity or incarceration in the penitentiary 
because, according to the testimony of his 
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employer’s attorney, he had been assured 
that no prosecution was in contemplation. 
He could very easily in a moment of despair 
at the ruin of his modest establishment, 
and, possible estrangement of his family, 
have been so distressed as to induce him to 
commit suicide by jumping out of the win- 
dow in which he was seated. On the other 
hand, who can say what amount of disgrace 
and distress will cause a certain individual 
to destroy himself. Oubre may have had 
no intention of doing so, and unless the evi- 
dence excludes every reasonable hypothesis 
to the contrary, he must be considered to 
have fallen from the window. The jurispru- 
dence in this State is to the effect that where 
a defense of suicide is made to a suit on an 
accident insurance policy, the burden of 
proof rests upon the defendant insurance 
company ‘to establish the suicide to the ex- 
clusion of every other reasonable hypothesis.’ ” 
Holding that this had not been done beyond 
a reasonable doubt, the judgment for the in- 
surer was reversed and judgment entered 
for the plaintiff—Oubre v. Mutual Life In- 
surance Company of New York. Louisiana 
Court of Appeal, Parish of Orleans. Febru- 
ary 26, 1945. 10 CCH Lire Cases 647. 

Joanna M. Palermo, H, W. Robinson, for plain- 
tiff, appellant. 


Louis W. Dawson, Richard B. Montgomery, Jr., 
for defendant, appellee. 


WAR CLAUSE—EXTRA PREMIUM 
REQUIREMENT NOT DISCRIMINATORY 


(MISSISSIPPI) 


e Arbitrary fixing of premiums 
Extra premium rate not specified 


The insured was killed while in military 
service of the United States. His policy 
with the defendant company required that in 
order for the policy to cover war risks, it 
was necessary for the insured to obtain a 
permit from the company and to pay an 
extra premium. During the time he was in 
service the payment of premiums was con- 
tinued. No permit was obtained, and no 
extra premium was paid or demanded by the 





‘ 


collecting agent. The plaintiff beneficiary, 
the mother of the insured, testified that the 
collection agent of the company told her 
that if her son were killed while in service, 
the company would be liable for the full 
amount of the policy. A verdict was di- 
rected for the defendant. On appeal, the 
plaintiff contended that the failure of the 
policy to expressly set out the premium 
rate to be charged in case permission to en- 
ter the military service is granted, renders 
void the exemption from liability therein 
stated; that such failure enables an insur- 
ance company to arbitrarily fix premiums 
and rates, and thereby discriminate at its 
discretion between policyholders in the same 
class, in violation of statute. 


“We have concluded that our statutes have 
no application to this situation. This mili- 
tary clause is an exemption of appellee from 
liability. No liability is assumed under the 
stated circumstances. There is no contract 
therefor. Creation of liability would re- 
quire another contract. That contract might, 
or might not, be made. The Company is 
under no duty or obligation to make it. The 
insurer could decline to do so without rea- 
son. Moreover, under the circumstances 
here it is not perceived just how it would 
be possible for the insurer to fix in advance 
a just, reasonable and fair premium rate, 
commensurate with the risks involved, ap- 
plicable to all persons thereafter entering 
military service. Such premium should bear 
a reasonable and just relation to the risk 
for which it is paid. That risk depends upon 
the type of war in which the insured may 
engage, and the type of service he may Pper- 
form in that war.” By the provisions of the 
policy itself the representations of the so- 
liciting agent could not make the insurer 
liable. Judgment for the defendant was 
affrmed.—White v. Standard Life Insur- 
ance Co., etc. Mississippi Supreme Court. 
May 14, 1945. 10 CCH Lire Cases 915. 
W. A. Geisenberger, Natchez, Miss., for ap- 
pellant. 

Brandon, Brandon & Hornsby, Natchez, Miss., 
for appellee. 
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Usury and Policy Loans 


An insurance company’s deduction, from proceeds of new policy loans absorbing 
preexisting indebtedness, of accrued interest on old loans prior to date interest 
was due constitutes usury under applicable New York statute in absence of 
premium default. “Interest, when due, may be added to principal and interest 
charged thereon. This is permissible whether or not it is characterized as com- 
pound interest. Interest, not due, may not, however, be added to principal at 
any time before it does fall due."—New York Supreme Court, Guerin v. New 


York Life Ins. Co., April 8, 1945. 
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Negligence 


Other than Automobile 
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BATHTUB ACCIDENT: 
Hotel guest burned by steam 
(Utah) page 439 


CUSTOMER FALLS DOWN STAIR- 
WAY: 


Expert testimony (Conn.) page 440 


ERROR IN TELEGRAM: 
Liability for mental anguish 


(Ark.) page 440 
FALL ON PILE OF EXCAVATED 
DIRT: 
Pedestrian injured (Tex.) page 441 
FIRE HOSE TOO SHORT: 
City’s liability (Colo.) page 441 
nner. SIDEWALK A NUI- 
Landlord’s liability to pedestrian 
(Conn.) page 442 
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BATHTUB ACCIDENT— 
HOTEL GUEST BURNED BY STEAM 
(UTAH) 





© Sufficiency of evidence. 
Contributory negligence 
Res ipsa loquitur 


Plaintiff in this case joins the sympathetic 
ranks of all those who have had unhappy 
times in the bathtub because of the single- 
faucet contraption from which gushes either 
water too hot or water too cold, rarely 
water just right. A guest at defendant’s 
hotel, plaintiff was taking a bath in a tub, 
equipped with the familiar single faucet. 
After washing herself, plaintiff drained the 
water and prepared to take a cool rinse. 
Sitting in the tub, she turned on the cool 
water. It was, of course, too cool. She 
turned on the hot water tap. According to 
her testimony, steam gushed out of the 
faucet, burning her arm. She tried to get 
out of the tub, but as there was no hand 
hold, she was obliged to pull herself closer 
to the faucet and grasp that for support in 
stepping out. As a result of the accident, 
plaintiff suffered first, second and third 
degree burns on her back, hips, both arms 
and the left wrist and was hospitalized for 


1945 


NEGLIGENCE 
(439) 


HOSPITAL’S LIABILITY: 
Hot water spilled on patient (Cal.) page 442 


ICE Sap eRULatine ON SIDE- 


WAL 
a d s liability to third party 
( Mass.) page 443 
MALPRACTICE IN REMOVING 
BONE FROM THROAT: 
Conflict in evidence (Colo.) page 444 


MEDICINE, SURGERY, AND RES 
IPSA LOQUITUR: 


Malpractice in use of x-ray (Ark.) page 444 
TOOTH LODGED IN BRONCHUS: 
Malpractice of dentist ( Mass.) page 445 
TRAIN KILLS INTOXICATED 
MAN ON TRACK: 
Discovered peril (Tex.) page 446 
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about a month and a half. The jury re- 
turned a verdict in favor of plaintiff in the 
amount of $1,625 general damages and 
$347.50 special damages. From judgment 
on this verdict defendant appeals. 


Contrary to defendant’s contention, the 
court found the evidence sufficient for the 
verdict. “Suffice it to say that there is 
evidence from which the jury could find 
that steam issued from the faucet when 
plaintiff turned on the hot water. Ad- 
mittedly, there would have to be some de- 
fect in the water heating system for such 
a situation to occur. Defendant made no 
explanation of how such a thing could hap- 
pen. The jury could, and apparently did, 
find therefrom that defendant was negligent 
in the care and maintenance of the water 
heating system by allowing steam to gen- 
erate or accumulate in the pipes. There 
is evidence to support the verdict. fs 
As to defendant’s argument that the trial 
court erred in failing to instruct the jury 
on the issue of contributory negligence, the 
court says: “ Here, where plaintiff’s 
sole contention is that she was burned by 
steam, and there is no evidence from which 
it could be inferred that there was negli- 
gence on her part, if the burning was done 
by steam, and no request for an instruction 
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on contributory negligence, the failure of 
the court to so instruct on its own motion 
is certainly not reversible error.” Since 
the water was heated by steam furnished 
by another concern, defendant argued that 
the case was without the scope of res ipsa 
loquitur, exclusive possession and control 
being one of the essential elements of the 
doctrine. The court found the argument 
fallacious, saying: “Since that system (the 
water heating system) was entirely on de- 
fendant’s premises, we shall assume in the 
absence of showing to the contrary that the 
duty of inspection and maintenance was 
upon defendant and its employees. The 
negligence, if any, was theirs, not that of 
the company furnishing the steam.” De- 
fendant’s final argument that the court 
failed and refused to submit defendant's 
theory of the case to the jury was like- 
wise overruled. The judgment for plain- 
tiff was affirmed.—Brooks v. Utah Hotel 
Company, defendant, appellant. Utah Su- 
preme Court. May 24, 1945. 12 CCH 
NEGLIGENCE CAsEs 320. 

L. B. Wight, Judge Bidg., Willard Hanson, 
Boston Bldg., Salt Lake City, Utah, for plaintiff. 
Irvine, Skeen & Thurman, Walker Bank Blidg., 
Earl Jay Groth, Kearns Bldg., Salt Lake City, 
Utah, for defendant. 


CUSTOMER FALLS DOWN 
DANGEROUS STAIRWAY IN STORE 


(CONNECTICUT) 





e@ Jury question 
Contributory negligence 
Expert testimony 


3uving a hat may entail a greater risk than 
facing a mere husband’s ire at sight of the 
latest fancy-figured torrid turban or fruit- 
filled horn of plenty for milady’s head. The 
record does not disclose what sort of pur- 
chase plaintiff contemplated as she entered 
defendant’s hat store or what choice she 
finally made. But after the hat was selected, 
the clerk went off to the basement to find 
a box. The staircase to the basement was 
about six feet across tHe aisle from the 
counter. There were two steps down to 
a landing, from which the stairs led at a 
right angle to the basement. The two steps 
were within the general floor area. There 
were newel posts at either end of the top 
step, but there was no other protection. 
When the clerk returned, she brought two 
boxes, and the customer chose the one she 
wanted. The clerk then began to wrap up 
the hat and box on a settee just to the left 
of the stairway opposite the counter. The 
customer stood nearby, with her back to 
the stairway, watching the clerk. When the 


clerk handed her the package, the customer 
turned toward the front of the store and fell 
backwards down two steps to the landing, 
sustaining the injuries for which she sued. 
The complaint alleged that the stairway 
was defectively constructed and was danger- 
ous to customers because of its location and 
its unguarded condition. Verdict was for 
plaintiff and the defendant appealed from 
the denial of his motion to set it aside. 


Said the court: “The duty of the defend- 
ant as to the plaintiff, an invitee, was to 
use reasonable care to maintain the premises 
in a reasonably safe condition for her use. 

There was definite expert testimony 
th: at the arrangement of the steps was un- 
safe. This is sufficient to support a finding 
of negligence. The evidence shows, 
it is true, that there was substantial founda- 
tion for the principal claim of the defendant, 
that the plaintiff was guilty of contributory 
negligence as a matter of law. In the 
case at bar the question of contributory 
negligence was, under the circumstances, 
one of fact for the jury. The denial of the 
motion to set the verdict aside was correct.” 
Judgment for plaintiff was affirmed.—Del- 
more v. Polinsky. Connecticut Supreme 
Court of Errors. Released May 18, 1945. 
12 CCH NEeEcticeNnce CAseEs 256. 


Charles V. James, Arthur M. Brown, for ap- 
nellant. 


Will'em J. Willetts, George C. Morgan, for 
appellee. 


ERROR IN TELEGRAM 
CAUSES MENTAL ANGUISH 





(ARKANSAS) 


e Telegraph company’s liability 
Plaintiff’s interest unknown to carrier 
Statute construed 


Just substitute “Los Angeles” for “Little 
Rock” in a telegram, or any one city for 
another, and you’re certain to cause con- 
fusion if not, as alleged in this case, mental 
anguish. Ira Cox was engaged in repairing 
a car belonging to Roy Johnson and his 
mother, Mrs. Mary Wills. On April 3, 1944, 
Cox and Mrs. Wills sent Roy from Mur- 
freesboro, Arkansas, to Little Rock, Arkan- 
sas, in search of needed parts for the car. 
The next day Roy sent a telegram from 
Little Rock to Cox in Murfreesboro. When 
Cox received the message, it read: 


Los Angeles, California 
Ira Cox 
Cox Store 
Murfreesboro, Arkansas 
Found car parts, Please wire $10.00 care 
Western Union, 
Roy Johnson. 
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The error was, of course, that the message 
read as though it had been sent from Los 







= Angeles instead of from Little Rock. When 
ad. Cox received the message, he told Mrs. 
ay Wills, and together they inquired at the 
er- telegraph delivering office as to whether 
nd there was a mistake. They were advised 
for that there was no mistake, the agent of the 
»m telegraph company suggesting that Roy had 
caught a plane to Los Angeles. A few days 
d- later Roy returned from Little Rock, bring- 
to ing with him the needed parts, which he had 
es purchased with money borrowed from a 
se. 5 friend after receiving no reply to the tele- 
ny . gram. Mrs, Wills filed suit to recover from 
in- i the telesraph company for the mental 
ng i anguish she had suffered. Specifically, it 
vs, : was charged “that Mrs. Mary Wills endured 
la- great mental pain and anguish and suffering 
nt, from that moment (when she was told the 
ry telegram message) until the said Roy John- 
he son returned, being thereby led to believe 
“7 ‘ that her son had left home and journeyed to 
“ ; a far country; or been kidnapped and carried 
. : there; and wondering why her son without 
.. : any notice to her would make such a long 
el- : journey and leave his kindred and friends 
ne : without any previous notice; all to her dam- 
15. : age in the sum of nine hundred dollars.” 
~~ : Upon appeal, the court said: “Mrs. Wills 
! was neither the sender nor the addressee 
ne ; of the telegram, and we have frequently 
; held that ‘one whose name is not mentioned 
in a telegram, and whose interest in the 
: subject matter is not brought to the carrier’s 
. attention in a way that would cause a 
prudent person to believe that injury might 
i result from the carrier’s mistake, has no 
— i cause of action. . . . At-the time Roy 
Johnson sent the message from Little Rock, 
} Arkansas, there was nothing in the message 
- i to apprise the telegraph company that his 
} mother would suffer any injury from any 
A negligence of the telegraph company, and 
le | there is no claim that he made any oral 
or statements or representations to the tele- 
n- graph company.” The fact that defendant’s 
al agent gave plaintiff erroneous information 
gz when she made her inquiry was immaterial, 
is ! since mental anguish must flow from negli- 
4, gence in the “receiving, transmitting and 
r- : delivering” of the message in order for there 
n- . to be recovery under the applicable statute. 
r. The agent’s act was done several hours after 
m i the receiving, transmitting and delivering 
n 4 of the message. Judgment of the trial court 
sustaining a demurrer to the complaint was 
\ affirmed.—Wills v. Western Union Tele- 
a a 
graph Company. Arkansas Supreme Court. 
April 16, 1945. 12 CCH NEGLIGENCE CASES 
296. 
re 1 Alfred Featherston, for appellant. 
Francis R, Stark, W. C. Rodgers, for appellee. 
4 
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FALL ON PILE OF EXCAVATED DIRT 


(TEXAS) 
© Pedestrian injured 





The street in front of plaintiff's premises 
was torn up by the city for repairs, and 
in the course of doing the work, a pile of 
dirt was placed in front of the plaintiff's 
residence. As she was walking out to a 
car parked in front of her house, at night, 
she fell over the pile of dirt and injured 
herself. She sued the city, alleging that it 
was negligent in not having guard rails, or 
lights or signals to warn pedestrians that the 
sidewalk was not in a reasonably safe con- 
dition. A judgment in favor of plaintiff was 
reversed on appeal. In view of the fact that 
street improvements were in progress, and 
the street torn up, plaintiff had full knowl- 
edge prior to the accident that she could not 
assume that the street was in a reasonably 
safe condition for travel. During the pro- 
gress of the public work, the obligation of 
the city to maintain the way in a reasonably 
safe condition for use by the public was 
necessarily suspended; anyone using the 
public ways under the circumstances was 
required to exercise ordinary care to dis- 
cover obstructions or other dangers. The 
absence of a guard rail or signal light at the 
place of the obstruction in question was im- 
material, as the plaintiff had been fully and 
sufficiently admonished by the abnormal 
condition of the street to put her on guard 
requiring the exercise of reasonable care for 
personal safety. She walked in darkness 
toward a parked car at the curb without 
hesitating or doing anything to discover the 
presence of an obstruction, when she easily 
could have turned on the porch light and 
discovered the pile of dirt over which she 
stumbled and fell. Plaintiff was guilty of 
contributory negligence as a matter of law. 
Judgment for the plaintiff was reversed and 
judgment rendered for the defendant.—City 
of Dallas, appellant. v. Shuford. Texas Court 
of Civil Appeals, Dallas. January 19, 1945. 
12 CCH NEGLIGENCE CASEs 306. 


H. P. Kucera, City Atty., A. J. Thuss, Jr., E. L. 
Markham, Jr., R. L. Dillard, Jr., Asst, City 
Atty., Dallas, Tex., for appellant. 


De Shazo & Hyde, Francis M, Chaney, Dallas, 
Tex., for appellee. 


FIRE HOSE WON'T REACH FIRE- 
CITY’S LIABILITY 


(COLORADO) 


© Hose attached to wrong hydrant 
Governmental function 


The fire department looked silly on this 
one. Though there was a fire hydrant 
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within two hundred feet of the plaintiff's 
burning house, the fire captain ordered the 
hose attached to a hydrant some eleven or 
twelve hundred feet from the point of the 
fire. The hose then was not of sufficient 
length to allow the water to reach the place 
of the fire. As a result of the delay, the 
plaintiff's house was destroyed. Plaintiff 
sued the City of Denver, alleging negligence 
on the part of the fire department. 
“That the member of the fire company con- 
nected the hose with a hydrant at such a 
distance from the scene of the fire when the 
supply of hose which it carried was not 
ample in length to serve effectively, rather 
than with a hydrant only a short distance 
from the fire, and well within the length of 
the hose, is not understandable. Whatever 
of mystery in that regard there may be, 
primarily, at least, is properly referrable to 
city authorities of higher rank than those 
constituting the fire company involved. 
The question for judicial decision, and only 
with that may we be concerned, is whether, 
the premises considered, the city is liable. 
. . While officers and agents of the fire 
department of a municipality are in the 
performance of duties appertaining to such 
department, as here, the municipality is 
functioning publicly and governmentally, 
and liability does not attend.” Judgment 
for the defendant was affirmed.—Barker et 
al., plaintiffs in error v. The City and County 
of Denver. Colorado Supreme Court. June 
4, 1945. 12 CCH NEGLIGENCE CAsEs 343. 


Barker & Webster, for plaintiffs in error. 


Malcolm Lindsey, Frank L. Hays, for defendant 
in error. 


GREASY SIDEWALK A NUISANCE 


(CONNECTICUT) 


e@ Landlord’s liability to third party 
Pedestrian injured 





Grease from Rosenbaum’s restaurant seeped 
through cracks in the front of the building 
leased by defendant to be used as a restau- 
rant, and ran across the public sidewalk, form- 
ing a coating of grease on the sidewalk. 
Walking on the sidewalk, the plaintiff slipped 
and fell. He sued the owner of the building 
and the owner of the restaurant. From a 
judgment for the plaintiff against defend- 
ants, the defendant landlord appealed. 


“While an abutting owner ordinarily is un- 
der no duty to keep the sidewalk in front 
of his property in a reasonably safe condi- 
tion for public travel, he is liable in dam- 
ages for a nuisance maintained by him upon 
it . . . When the property is leased, the 
obligation ordinarily passes to the tenant 

Where, however, the premises are 
leased with a nuisance thereon, the land- 
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lord may be liable to third persons for in- 
juries caused by it. ‘Where an owner leased 
premises upon which there is a nuisance 
which will continue if they are used for 
the purpose and in the manner intended he 
is liable for damages resulting from that 
nuisance.’ In the case before us the 
nuisance had existed for about a year, dur- 
ing which the tenant paid the defendant 
monthly rent, and any reasonable inspection 
of the premises by the defendant would 
have disclosed the dangerous condition that 
caused the plaintiff's fall ... The trial court 
was not in error in holding her liable for 
the plaintiff’s injuries on the ground of nui- 
sance.” Judgment for the plaintiff was af- 
firmed.—Perkins v. Weibel et al. Connecti- 
cut Supreme Court of Errors. Released 


May 18, 1945. 12 CCH NEGLIGENCE CAsEs 254. 
Joseph B. Morse, for appellant. 
Charles Henchel, for appellee. 


HOT WATER SPILLED ON PATIENT— 
HOSPITAL’S LIABILITY 


(CALIFORNIA) 





e Contributory negligence 
Res ipsa loquitur . : 
Judgment notwithstanding the verdict 


On the tray were a doily, a teapot contain- 
ing hot water, a cup and saucer, a teaspoon 
and a tea bag. Hospital attendant Frances 
Muckenhirn entered the patient’s room, 
placed the tray upon the bedside table about 
a foot away from the bed, and, within a 
minute or two, left the room. The patieni 
was alone. Suddenly the light over the pa- 
tient’s door flashed in the corridor, and the 
nurse, who had been making her other pa- 
tients comfortable before their meals, has- 
tened into the room to find out why the 
patient had signalled. She found that the 
teapot and the cup and saucer were on the 
patient’s bed. The tray was on the table. 
Observing that the hot water from the tea- 
pot had spilled on the patient, burning her 
left arm, breast and side, the nurse imme- 
diately called an interne, who treated and 
dressed the burns. She also notified one 
of the patient’s physicians. There was no 
direct testimony as to how the hot water 
was spilled. The patient brought suit, al- 
leging that she was injured through the 
negligence of the hospital. Plaintiff patient 
maintained that from the time of her major 
abdominal operation on October 10 until 
she felt the burning heat of the tea water 
on her body on October 12, the only thing 
she remembered was “a faint recollection 
of vomiting.” She testified that she was 
asleep all the time from shots in her arm 
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and leg; that she was fed through a tube; 
and that when the tea accident occurred, she 
was not mentally alert and knew nothing 
of what was going on. She did testify, how- 
ever, that on the day of the accident, about 
noon, she awakened and saw “a form at 
the foot of the bed looking into the mirror 
in the dresser” and that the form, evidently 
a woman, said something to her. A few 
minutes later she felt “a terriffic heat” on 
her body, and upon looking down and find- 
ing hot water all over her side, she screamed. 
The plaintiff's daughter-in-law testified that 
when she visited plaintiff two days before 
the accident, plaintiff was asleep, and that 
on the evening before the accident, plaintiff 
mumbled words which could not be under- 
stood. Plaintiff’s physician presented a dif- 
ferent version of his patient’s condition on 
the day of the accident. He testified that 
“her color was good, she talked very alert- 
ly,...and I couldn’t help but be astonished 
that she was feeling as well as she was and 
was as bright as she was.” He said that 
the narcotics administered to the patient 
were merely to relieve pain and that they 
could not have produced even drowsiness. 
Other witnesses confirmed the doctor’s 
statement that, on the day of the accident, 
the patient was conscious and knew what 
was going on around her. There were wit- 
nesses who testified that plaintiff specifi- 
cally told them she had upset the tray 
herself while attempting to pull it over to 
serve herself some tea without bothering 
the nurse. 


The action of the trial judge in entering 
judgment for defendant notwithstanding a 
jury verdict for plaintiff was upheld on ap- 
peal. The court said: “There is not a scin- 
tilla of evidence that at any time, whether 
asleep or unconscious, plaintiff was tossing 
about in bed, restless, or waving her arms, 
that would suggest to the ordinarily pru- 
dent doctor, nurse or hospital attendant that 
serving her tea in the ordinary and usual 
way in which that was done at the hospital 
was in any manner hazardous or might 
result in plaintiff overturning upon herself 
the contents of the tray placed a foot away 
from her bed.” It was the trial judge’s 
conclusion that the physical facts shown by 
the uncontradicted evidence of the location 
and height of the table were almost conclu- 
Sive evidence against plaintiff’s theory as 
to how the accident might have happened, 
that is, that the contents of the tray might 
have been upset by the unconscious wav- 
ing of plaintiff's arms. The appeal court 
further held that the doctrine of res ipsa 
loquitur was inapplicable because the plain- 
tiff’s injury was caused by the plaintiff’s 
voluntary act. Judgment for defendant hos- 
pital was affirmed.—Rice, appellant v. The 
California Lutheran Hospital et al., defend- 
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ants, The Lutheran Hospital Society of 


Southern California, respondent. California 
District Court of Appeal, Second District, 
Division One. May 8, 1945. 12 CCH Nec- 
LIGENCE CASEs 330. 

Sullivan & Lane, George Stahlman, Robert J. 
Sullivan, for appellant. 


Musick, Burrell & Pinney, Howard Burrell, 
Anson B. Jackson, Jr., Clayton Straub, for 
respondent. 


ICE ALLOWED TO ACCUMULATE 
ON SIDEWALK 


(MASSACHUSETTS) 


e Lessor’s liability to third party 
Tenant’s negligence 





An accumulation of ice had formed on the 
sidewalk in front of defendant’s premises, 
and the female plaintiff fell and injured her- 
self on this ice. The defendant, the owner 
of the premises, had leased the premises to 
an automobile repairing company, and un- 
der the lease the latter covenanted to hold 
the defendant “harmless against any injury 
to any person on the premises or use made 
thereof which shall be unlawful, or offen- 
sive.” There was evidence that melted 
snow would come from a parapet on the roof, 
and cause an accumulation of ice on the 
sidewalk. In the trial court a verdict was 
directed for the defendant, and on appeal, 
judgment for the defendant was affirmed. 


A case may arise where a landlord is liable 
notwithstanding the fact that he has relin- 
quished control of the premises. “Thus 
where there is a lease of premises on which 
exists a nuisance or such a condition as 
plainly will lead to the creation of a nui- 
sance, and a surrender of control is made 
to the tenant without any express agree- 
ment touching the nuisance, the landlord 
may be found to have contemplated the 
continuance of this condition by the tenant 
and may be held liable to third persons 
who are thereby injured. But ‘the land- 
lord will not be liable for the use of the 
premises in such a way as to do harm, 
merely because there was a manifest possi- 
bility of their being used in such a way. 
The liability will stop with the tenant whose 
intervening wrong is the immediate cause 
of the damage’ . . . Assuming that the ice 
on which the plaintiff fell was formed under 
circumstances constituting a nuisance, can 
it be said that this was contemplated by 
the defendant? We think that it cannot. 
At the time the lease was made in July, 
1940, there was no nuisance of the sort now 
complained of on the premises. Nor can 
it be said that the building was a nuisance 
in itself . . . The most that can be said 
from the evidence here is that it might be- 
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come such at times by the mere working of 
nature alone unless the tenant took the 
necessary steps to prevent it... The con- 
clusion that the defendant did not contem- 
plate the likelihood of a nuisance existing 
on the premises is further strengthened by 
the provisions of the lease referred to 
above ... The direct cause of the plaintiff's 
injury was the wrongful conduct of the ten- 
ant in failing to prevent the improper ac- 
cumulation of ice upon the adjacent side- 
walk. This was the proximate cause beyond 
which the law does not look.” Judgment 
for the defendant was affirmed.—Brazinskos 
v. A. S. Fawcett, Inc. Massachusetts Su- 
preme Judicial Court. May 8, 1945. 12 
CCH NEGLIGENCE CAses 315. 

E. J. Counthan, Jr., W. H, McLaughlin, for 
plaintiff. 

R. B. Snow, for defendant. 


MALPRACTICE—REMOVAL OF 
PORK BONE FROM THROAT 


(COLORADO) 





e Extent of evidence 
Use of esophagoscope 
Conflicting testimony 


Chop suey, like hash, promises interesting 
experiences for the unalert partaker. Most 
of them, however, have consequences less 
dismal than in this case, wherein the plain- 
tiff, while eating chop suey, swallowed a 
small pork bone which became lodged in 
her esophagus. So uncomfortable was she 
that before an hour had passed, she was 
at a doctor’s office undergoing treatment 
for removal of the bone. After making two 
unsuccessful attempts at dislodging the 
bone by means of an instrument tipped 
with surgical cotton, the doctor told plain- 
tiff he could do nothing more for her and 
that she should see a specialist who could 
use an esophagoscope. Thereupon he tele- 
phoned Dr. Carmody, who instructed him 
to take X-rays of the plaintiff and then 
send her, with the X-rays, to the hospital. 
This was done, and later that same evening, 
Dr. Carmody, with the aid of his esopha- 
goscope, located and removed the offend- 
ing bone. In performing the operation, he 
placed some cotton on the left side of the 
esophagal wall, and it was the cotton that 
led him to the foreign body: 

I couldn't see the foreign body. I saw the 
cotton. The cotton was on the foreign body. 


I couldn’t see the bone but I first saw the 
cotton. The bone came out with it. 


Subsequent examination disclosed a tear 
in the esophagal wall. The bone and the 
cotton, at the time of their removal, were 
inside, not outside, the wall. No damage 
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was occasioned by the use of the esopha- 
goscope itself. This perforation in the 
esophagus caused plaintiff to become seri- 
ously ill with a throat infection, and it was 
necessary to resort to liquid feeding for two 
weeks to prevent any solid food material 
from working into the pleural cavity. Drain- 
age of the pleural cavity was imperative, 
and a drainage tube remainéd in plaintiff's 
side for about three months. Plaintiff sued 
the first doctor who treated her, charging 
negligence. She obtained judgment for 
$7,000, whereupon defendant appealed. 
The testimony was conflicting. ‘“Defend- 
ant’s evidence went to the point of showing 
that he did not insert any instrument in 
plaintiff’s esophagus; that the forceps which 
he used did not and could not reach beyond 
the cricoid constrictor located at the en- 
trance to the esophagus, while plaintiff’s 
evidence went to the point that without 
preliminary examination, either by way of 
X-ray or esophagoscope, he introduced a 
probe into plaintiff's esophagus causing the 
injury as above described.” All of defend- 
ant’s objections centered on this one ques- 
tion: Was there sufficient competent evi- 
dence to warrant a submission of the case 
to the jury? The court was of the opinion 
that the evidence was sufficient, and the 
lower court’s judgment for plaintiff was 
therefore affirmed.—Dixon, plaintiff in error 
v. Norberg. Colorado Supreme Court. 
March 12, 1945. 12 CCH NEGLIGENCE CASES 
251. 

Henry H. Clark, Nathan R. Kobey, for plain- 
tiff in error. 


Joseph A, Myers, Karl C. Brauns, Grant E. 
McGee, for defendant in error. 


MEDICINE AND SURGERY 
ARE WITHOUT THE SCOPE 
OF RES IPSA LOQUITUR 


(ARKANSAS) 


@ Malpractice 
Patient’s foot burned 
X-ray applications 


“Medicine and surgery are inexact science, 
and physicians are not guarantors of re- 
sults.” An unhappy statement with which 
to confront a patient about to go under the 
knife, its: truth is nonetheless well recog- 
nized by doctors and lawyers. As to the 
law, a case in point is Routen v. McGehee. 
A needle was embedded in plaintiff's foot. 
In attempting to locate and remove it, the 
doctor used a fluoroscope, by means of 
which reflected solid matter within the body 
could be observed. X-ray impulses could 
be directed for a limited period through 
pressure upon an electric switch attached 
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to a flexible cord. An expert testified that 
the control or vacuum tube would be de- 
stroyed through accumulated heat if the 
current were applied for any appreciable 
length of time, even ten minutes. Accord- 
ing to plaintiff, the operation covered a pe- 
riod of three-quarters of an hour, and the 
doctor left the room for an additional ten 
minutes. Incisions were made where the 
needle was supposed to be. A few days 
later, part of the foot became inflamed. 
The complaint alleged that defendant burned 
plaintiff’s foot inside to such an extent that 
ligaments were partially destroyed, impairing 
use of the member for more than a year 
and preventing removal of the needle. 


Said the appeal court: “That there was in- 
jury, whether from a physician’s negligence 
or otherwise, is not disputed. Difficulty is 
that to sustain the judgment it would be 
necessary to say that when a patient sub- 
scribes to the care of a physician, and in- 
fection, irritation, or unfavorable pathology 
follows in circumstances where none of 
these results would ordinarily attend, an 
inference arises that there has been lack of 
care, amounting to professional negligence 
or that positive conduct amounted to mal- 
practice. Such is not the law in this State. 

The question is, Did the result speak 
for itself? Res ipsa loquitur is ordinarily 
available where the party charged has ex- 
clusive control of the means by or through 
which the injury or damage is produced, 
and the result is not such as would reason- 
ably be expected to attend. But we have 
definitely held that the doctrine does not 
apply (a) to the practice of medicine and 
surgery, or (b) to the use of X-ray ma- 
chines.” Res ipsa loquitur does not apply 
to medicine and surgery ‘because they are 
“inexact science, and physicians are not 
guarantors of results.” The doctrine does 
not apply to the use of X-ray machines be- 
cause, “on account of the idiosyncrasies of 
the X-ray machine, one person of a certain 
type and temperament would be susceptible 
to a burn while another person of a different 
type, under the same circumstances, would 
not be burned. Moreover, it is shown that 
burns do occasionally occur, in the ordinary 
course of the exposure, in spite of the high- 
est diligence and skill to prevent them.” 
Believing, however, that the case had not 
been fully developed, the court reversed 
the judgment for plaintiff, and the cause 
was remanded for a new trial.—Routen v. 
McGehee. Arkansas Supreme Court. April 
16, 1945. 12 CCH NEGLIGENCE Cases 290. 


Byron Bogard, Henry E, Spitzberg, Arthur L. 
Adams, for appellant. 


Denver L. Dudley, E, P. Mathis, for appellee. 
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TOOTH LODGED IN BRONCHUS-— 
DENTIST'S LIABILITY 





(MASSACHUSETTS) 


e Negligence during extraction 
Malpractice 
Discharge of stipulation 


Plaintiff brought this action against defend- 
ant, a dentist, to recover damages for the 
alleged negligence of the dentist in per- 
mitting a tooth to fall down plaintiff’s throat 
while he was extracting some of her teeth. 
The facts disclosed that when plaintiff 
“came out of the ether,” she was nauseated 
and bled profusely. Upon returning to her 
home, she went to bed and remained there 
for several days. She had a bad cough, 
suffered “a lot of pain in the chest,” and 
had difficulty in breathing deeply. About 
a month later, upon the advice of her physi- 
cian, she went to a hospital for an examina- 
tion and the taking of X-rays. For the next 
fifteen months plaintiff’s chest was sore and 
she “suffered dry coughing spells and rais- 
ing of blood.” About fifteen months after 
her teeth were extracted by defendant, plain- 
tiff disgorged a tooth during a coughing 
spell. Thereafter her health improved great- 
lv and the pain in her chest disappeared. 
The X-ray record stated: “Review of the 
previous films shows that the tooth frag- 
ment was in the left lower bronchus.” 


The court held that it was error to allow 
defendant’s motion for a directed verdict. 
“The jury were warranted in finding that 
one of the plaintiff’s teeth became lodged in 
her bronchus and that it got there through 
the negligence of the defendant while op- 
erating on her. This is not a case where a 
finding of negligence must rest on mere 
conjecture.” As to the fact that the plaintiff 
offered no expert evidence on the issue of 
the defendant’s negligence, the court said: 
“Ordinarily a jury are not permitted with- 
out the aid of expert evidence to determine 
whether the conduct of a dentist or physi- 
cian is a breach of the duty owed to a 
patient. ... But, although exceptional, the 
facts in a malpractice case may be such 
that jurymen out of their common knowl- 
edge and experience are able to pass on this 
question. We think that the case at 
bar comes within this class.”—Malone v. 
Bianchi. Massachusetts Supreme Judicial 
Court. May 3, 1945. 12 CCH NEGLIGENCE 
Cases 317. 


G. W. Boland, M. A. Kerwin, for plaintiff. 
A. R. Kingston, C. J. Muldoon, Jr., for de- 
fendant. 
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TRAIN KILLS INTOXICATED MAN 
SITTING ON TRACK 


(TEXAS) 


@ Railroad’s liability 
Discovered peril 
Excessive verdict 


Josh Grace, the worse for liquor, was sit- 
ting on the railroad track on the end of a 
tie, his head in his hands and his back to 
the rail. Although a freight train was ap- 
proaching, he made no effort to move. Be- 
cause of a curve in the track, he was visible 
only to the fireman sitting on the left-hand 
side of the engine. The train was running 
at a speed of 18 or 20 miles per hour and its 
bell was ringing and its whistle blowing 
immediately before Grace was struck and 
killed. The accident occurred in a sort of 
alleyway between a group of business 
houses—an alleyway frequently used by 
pedestrians, as the railroad well knew. Daisy 
Grace, the decedent’s wife, sued the rail- 
road, charging the operators with negligence 
and pleading the issue of discovered peril. 
The case was submitted to the jury on the 
sole issue of discovered peril, and upon a 
verdict of the jury, judgment was entered 
against the railroad company for a sum of 
$26,000. 


Upon appeal, the railroad contended that 
there was no evidence to justify the sub- 
mission of the issue of discovered peril. 
The fireman testified that the deceased was 
sitting on the railroad track on the side of 
the track visible to the fireman; that he saw 
him only after the engine was passing across 
a street 133 feet away from the point where 
the man was sitting; and that he then gave 
warning to the engineer, but it was too late 
to stop the train in time to avoid striking 
the man. The fireman said that, upon dis- 
covering the man, he “hollered to the engi- 
neer, ‘Hold it—that will do’,” and waved 
him to stop, but the engineer was blowing 
the whistle and could not hear him, so the 
warning had to be repeated. Other citizens 
of the town testified that they heard the 
train whistle as it came by the court house 
a block away, and heard the train stopping 





immediately afterwards. The appeal court 
found that “the jury was warranted in de- 
ducing from these facts that the fireman had 
seen the deceased before he says he saw 
him and that he and the engineer were 
sounding the bell and the whistle with the 
hope that the deceased would hear them and 
get off the track and out of his position of 
peril.” The issue of discovered peril was 
therefore properly submitted, the evidence 
being sufficient to support it. Judgment in 
favor of plaintiffs was affirmed upon condi- 
tion of remittitur, the court being of the 
opinion that the verdict was excessive by 
$10,000.—Texas & New Orleans Railroad 
Company, appellant v. Grace et al., Texas 
Court of Civil Appeals, Beaumont. De- 
cember 7, 1944. Rehearing denied, January 
10, 1945. 12 CCH NeEciicence Cases 327. 


Woodul, Arterbury & Polk, Chronicle Bldg., 
Houston, Tex., for appellant. 


Ernest Coker, Campbell & Foreman, Livingston, 
Tex., for appellees. 
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425 
aa Winning a war costs a lot of money. 
_ The doilars you put into War Bonds are war- 
436 

winning dollars. 
446 
sa You are also investing in protection and 
= freedom—the protection of those you hold 
- dear, the freedom that has been traditionally 
was American since the first days of the Republic. 
44u . 
42 So keep on buying U. S. War Bonds until 
” the last enemy soldier has yielded to the 
138 forces of liberty. 
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